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Chapter One 
 

Introduction 
 

‘ … the most important contractual issue of our time.’1 
 
1.1 The Impact of the Classical Model 
 
The classical model of contract law2 was premised upon an adversarial 
ethic where contractual parties legitimately sought to maximise their own 
interests.3  Under this static model,4 ‘contract law simply set ground rules 
for self-maximising private ordering.’5  As a corollary of the underlying 
ideology of liberal individualism,6 (or, in a market context, ‘market 
individualism’),7 with the fundamental aim of protection of the individual 
as an autonomous subject,8 contractual performance and the exercise of 
contractual rights and discretions was virtually unrestrained by 
considerations of the reasonable expectations or the legitimate interests 
of the other party to the contact.9  It is these reasonable expectations10 or 

                                                           
1  The description of good faith employed by the Lord Chief Justice of England, Lord 

Bingham of Cornhill, ‘Foreword’ in R Harrison, Good Faith in Sales (1997) vi.  In a 
similar manner, the implied requirement of good faith in contractual performance and 
enforcement has been described as perhaps the most important unresolved issue in 
Australian contract law: J W Carter and A Stewart, ‘Interpretation, Good Faith and the 
“True Meaning” of Contracts: The Royal Botanic Decision’ (2002) 18 JCL 182, 190. 

2  A model consistent with, and reflective of, the economic theory of laissez-faire: A F 
Mason, ‘Contract, Good Faith and Equitable Standards in Fair Dealing’ (2000) 116 LQR 
66, 70. 

3  Acting in the manner of a straightforward maximiser, that is a person who attends only 
to their own interests: D Gauthier, Morals by Agreement (1986) as referred to by R 
Brownsword, ‘Positive, Negative, Neutral: the Reception of Good Faith in English 
Contract Law’ in R Brownsword, N Hird and G Howells (eds), Good Faith in Contract: 
Concept and Context (1999) 13, 32. 

4  Classical contract law focused almost exclusively on the static point of contract 
formation: M Eisenberg, ‘Why There is No Law of Relational Contracts’ (2000) 94 
Northwestern University Law Review 805, 807. 

5  J M Feinman, ‘Relational Contract Theory in Context’ (2000) 94 Northwestern 
University Law Review 737, 738. 

6  Bigwood refers to contract law’s embracement of individualism as its dominant 
informing ideology: R Bigwood, ‘Conscience and the Liberal Conception of Contract: 
Observing Basic Distinctions Part II’ (2000) 16 JCL 191, 203.  An economic 
justification for individualism is the notion of the invisible hand transforming what 
appears to be selfishness into public benefit: Anthony J Duggan, ‘Is Equity Efficient?’ 
(1997) 113 LQR 601, 603. 

7  A model of self-interested dealers converging on a marketplace, making their one-off 
exchanges, and going their separate ways: I R Macneil, ‘The Many Futures of Contract’ 
(1974) 47 S Cal LR 691. 

8  R Bigwood, ‘Conscience and the Liberal Conception of Contract: Observing Basic 
Distinctions Part I’ (2000) 16 JCL 1, 19. 

9  Subject only to an observance of the like freedom and equal opportunity of all others to 
pursue their own self-interest: ibid 20. 

10  See below 3.2.1. 
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legitimate interests11 that an obligation of good faith in contractual 
performance and enforcement may operate to protect.12  
 
Consistent with the classical paradigm, the obligation of good faith in 
contractual performance and enforcement continues to be rejected as an 
overriding principle of the English common law,13 regardless of the 
contractual setting.14  In the colourful language of one commentator, the 
British courts have treated the doctrine of good faith like a ‘contagious 
disease of alien origin’.15  What Brownsword16 has labelled as the 
‘pragmatic thesis’17 would suggest that the English common law already 
provides piecemeal solutions to issues that in other jurisdictions may 
require the application of a good faith obligation or principle.18  Further, 
under what Brownsword labelled as the ‘repugnancy thesis’,19 good faith 
is regarded as incompatible with an adversarial ethic20 and likely to 
undermine unduly freedom and sanctity of contract, and ‘their analogues 
and by-products: certainty, predictability, finality of transactions, self-
reliance, laissez-faire, judicial non-intervention, bargained-for exchange, 
and the like.’21 
 
In Australia, the twin ‘English’ public policy themes of freedom of contract 
and the desirability of certainty22 of contract23 in commercial dealings 
                                                           
11  See below 3.2.2. 
12  The content of the good faith obligation is more fully considered in chapter six. 
13  As in Australia, there are English legislative references to good faith.  See, eg, the 

Unfair Terms in Consumer Contracts Regulations 1999 (UK) (being delegated 
legislation that gave effect to the European Union’s Directive on Unfair Terms in 
Consumer Contracts as adopted by the Council of Ministers on 5 April 1993).  This 
delegated legislation has, in turn, given rise to case law.  See, eg, Director General of 
Fair Trading v First National Bank PLC [2002] 1 All ER 97. 

14  It has been previously observed that ‘the criterion … of good faith is mysterious and 
exciting to an English lawyer’: H Collins, ‘Good Faith in European Contract Law’ 
(1994) 14 Oxford Journal of Legal Studies 229, 249.  Cf Lord Steyn who observed that 
English lawyers remain resolutely hostile to any incorporation of good faith principles 
into English law: Johan Steyn, ‘Contract Law: Fulfilling the Reasonable Expectations of 
Honest Men’ (1997) 113 LQR 433, 438. 

15  G Teubner, ‘Legal Irritants: Good Faith in British Law or How Unifying Law Ends Up 
in New Divergences’ (1998) 61 MLR 11, 11. 

16  In the context of arguing that the rationality of English contract law would be enhanced 
by the adoption of an explicit concept of good faith: R Brownsword, ‘Two Concepts of 
Good Faith’ (1994) 7 JCL 197. 

17  Ibid 198. 
18  Bingham LJ also refers to the fact that English law ‘has developed piecemeal solutions 

in response to demonstrated problems of unfairness.’: Interfoto Picture Library Ltd v 
Stiletto Visual Programmes Ltd [1989] 1 QB 433, 439.  This quotation was recently 
cited with approval by the House of Lords in R (European Roma Rights Centre) v 
Immigration Officer at Prague Airport (United Nations High Commissioner for 
Refugees Intervening) [2005] 2 WLR 1, [59] (Lord Hope of Craighead). 

19 Brownsword, above n 16, 198. 
20  Ibid.  Brownsword notes, in the context of a putative duty to carry on negotiations in 

good faith, similar comments were made by Lord Ackner in Walford v Miles [1992] AC 
128, 138. 

21  Bigwood, above n 8, 2 (footnote 4). 
22  One commentator has noted that the appeal to the virtue of certainty was the crucial 

gateway signalling the presence of communication between the practical world of 
business and the closed doctrinal system of law: H Collins, ‘The Sanctimony of 
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have been commonly repeated by those who seek to retard the 
development of any contractual obligation of good faith which may be 
based on competing policy considerations.  Members of the judiciary24 
and academic commentators alike have been concerned about the 
impact of the implied obligation of good faith on the sanctity of freedom of 
contract and the potential uncertainty25 that may be introduced into 
commercial arrangements negotiated at arm’s length by commercial 
entities. 
 
The following quotation typifies the type of judicial concern traditionally 
raised: 
 

The courts should not be too eager to interfere in the commercial conduct of the 
parties, especially where the parties are all wealthy, experienced, commercial 
entities able to attend to their own interests.26 

 
Similar academic concerns have been expressed: 
 

Good faith … is an imperfect translation of an ethical standard into legal 
ideology and legal rules. However much it might stimulate research or 
encourage inquiry into theories underlying contract law, its appropriate home is 
the university where it can perform these functions without wreaking practical 
mischief.27 

 
1.2 A Changing of the Guard 
 
In more recent times, the validity of some of these traditional concerns 
has been openly questioned.  Sir Anthony Mason, taking up two points 
made by Kelly J in Gateway Realty Ltd v Arton Holdings Ltd (No. 3),28 has 
queried: 
 
 why are not good faith and fair dealing superior objects to obsessive insistence 

on total clarity and certainty in contract?  And why is emphasis on the need for 
good faith and fair dealing not likely to lead to the resolution of business 
disputes?29 

 

                                                                                                                                                             
Contract’ in R Rawlings (ed), Law, Society and Economy, Centenary Essays for the 
London School of Economics and Political Science 1895-1995 (1997) 63, 66. 

23  Of course, the desirability of certainty of contract may be questioned.  ‘It is said by 
some, and disputed by others, that businessmen prefer certainty to justice, and like to 
know where they stand.’: Lord Justice Staughton, ‘Good Faith and Fairness in 
Commercial Contract Law’ (1994) 7 JCL 193, 194. 

24  The potential for the good faith doctrine to undermine certainty of contract law was 
raised in, amongst other decisions, Austotel Pty Ltd v Franklins Selfserve Pty Ltd (1989) 
16 NSWLR 582 and Service Station Association Ltd v Berg Bennett & Associates Pty 
Ltd (1993) 117 ALR 393. 

25  It has been observed that certainty can become a mantra, a euphemism for the sanctity of 
contracts: Collins, above n 22, 67. 

26  Rogers J in GSA Group Ltd v Siebe PLC (1993) 30 NSWLR 573, 579. 
27  M Bridge, ‘Does Anglo-Canadian Contract Law Need a Doctrine of Good Faith?’ 

(1984) 9 Can Bus LJ 385, 412. 
28  (1991) 106 NSR (2d) 180, 198. 
29  Mason, above n 2, 89. 
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Changing social attitudes also herald the need for a retreat from legal 
formalism.30  The words of Gleeson CJ are apposite: 
 
 The demands of justice, as seen through modern eyes, are much less likely to 

be met by formal and inflexible rules which treat hard cases with the 
dismissiveness sometimes manifested in earlier times.  The citizens of the late 
20th century have an attitude towards all forms of authority which is questioning, 
demanding and self-assertive. They seem to place less value upon predictability 
than former generations ... 31 

 
Consistent with these developments, and unlike the English common 
law,32 a common law obligation of good faith in commercial contractual 
performance and enforcement is clearly emerging in Australia.  In his 
seminal judgment33 in Renard Constructions (ME) Pty Ltd v Minister for 
Public Works34 (‘Renard’), Priestley JA observed that the implication of a 
duty of good faith and fair dealings is a reflection of ‘community 
expectations of contractual behaviour’.35  Notwithstanding the critical 
comment attracted by this judgment36 it has spawned a considerable 
progeny.  Since Renard,37 numerous Australian decisions have 
canvassed the possibility of an obligation of good faith in commercial 
contractual performance and enforcement.38  
                                                           
30  Even in the English sphere of contract law, formalism is receding: Steyn, above n 14, 

442. 
31  A M Gleeson, ‘Individualised Justice - The Holy Grail’ (1995) 69 ALJ 421, 430. 
32  It has been suggested that the failure of English common law to embrace a notion of 

good faith in contract law is a reflection of its lawyers’ juristic taste, the perception of 
judges as to their proper role and, ‘perhaps, their attachment to a nineteenth-century 
model which has become canonised in the precedents’: Simon Whittaker and Reinhard 
Zimmermann, ‘Coming to Terms With Good Faith’ in Reinhard Zimmermann and 
Simon Whittaker (eds), Good Faith in European Contract Law (2000) 653, 701. 

33  This judgment is considered further in chapter two. 
34  (1992) 26 NSWLR 234. 
35  Ibid 268. 
36  See below 2.2.2. 
37  (1992) 26 NSWLR 234. 
38  See, eg, Advance Fitness v Bondi Diggers [1999] NSWSC 264; Alcatel Australia Ltd v 

Scarcella (1998) 44 NSWLR 349; Apple Communications v Optus Mobile [2001] 
NSWSC 635; Asia Pacific Resources Pty Ltd v Forestry Tasmania (Unreported, Tas Sup 
Ct, Full Ct, Cox CJ, Underwood and Wright JJ, 4 September 1997); Asia Television Ltd 
v Yau’s Entertainment Pty Ltd (2000) 48 IPR 283; Australian Co-operative Foods Ltd v 
Norco Co-operative Ltd (1999) 46 NSWLR 267; Australis Media Holdings Pty Ltd v 
Telstra Corp Ltd (1998) 43 NSWLR 104; Automasters Australia Pty Ltd v Bruness Pty 
Ltd [2002] WASC 286; Bamco Villa Pty Ltd v Montedeen Pty Ltd [2001] VSC 192; 
Biscayne Partners Pty Ltd v Valance Corp Pty Ltd [2003] NSWSC 874; Blackler v 
Felpure Pty Ltd [1999] NSWSC 958; Central Exchange Ltd v Anaconda Nickel Ltd 
(2001) 24 WAR 382; Central Exchange Ltd v Anaconda Nickel Ltd [2002] WASCA 94; 
Christopher John De Pasquale v The Australian Chess Federation Incorporation (AO 
1325) [2000] ACTSC 94; Commonwealth Bank of Australia v Renstell Nominees Pty Ltd 
[2001] VSC 167; Commonwealth Development Bank of Australia Pty Ltd v Cassegrain 
[2002] NSWSC 965; Cubic Transportation Systems Inc v State of New South Wales 
[2002] NSWSC 656; Dalcon Constructions Pty Ltd v State Housing Commission (1998) 
14 BCLC 477; Dickson Property Management Services Pty Ltd v Centro Property 
Management (Vic) Pty Ltd (2000) 180 ALR 485; Easts Van Villages Pty Ltd v Minister 
Administering the National Parks and Wildlife Act [2001] NSWSC 559; Edensor 
Nominees Pty Ltd v Anaconda Nickel Ltd [2001] VSC 502; Elfic Ltd v Macks [2000] 
QSC 18; Esso Australia Resources Pty Ltd v Southern Pacific Petroleum NL [2004] 
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A significant number of these decisions have arisen from commercial 
contracts that may be described as ‘relational’ in nature where certain 
expectations of contractual behaviour may be implicit.  The 
characterisation of a commercial contract as ‘relational’ is significant in 
this research.  As an adjunct to Ian Macneil’s version of the relational 
theory of contract, essential contract theory, legally enforceable contracts 
exist on a continuum (or spectrum) ranging from highly discrete at one 
end of the continuum to highly relational at the other end of the 
continuum.  In this research, the term ‘relational commercial contracts’ or 
‘commercial contracts that are relational in nature’ refers to commercial 
contracts that Macneil later said were better described as ‘intertwined’ 
being contracts governing relationships that are ongoing to the extent that 
they exist and evolve over time.39  Amongst others, commercial contracts 
that are typically regarded as being relational are franchise agreements40 
and long-term leases.41 
 
As it impacts on the performance and enforcement of commercial 
contracts (including relational commercial contracts), while there remain 
members of the Australian judiciary who clearly favour the traditional 

                                                                                                                                                             
VSC 477; Far Horizons Pty Ltd v McDonald’s Australia Ltd [2000] VSC 310; Forklift 
Engineering v Powerlift [2000] VSC 443; Garry Rogers Motors (Aust) Pty Ltd v Subaru 
(Aust) Pty Ltd (1999) ATPR 41-703; Gibson v Parkes District Hospital (1991) 26 
NSWLR 9; Golden Sands Pty Ltd v Davegale Pty Ltd [2003] VSC 458; Hoppers 
Crossing Club Ltd v Tattersalls Gaming Pty Ltd [2005] VSC 114; Howtrac Rentals Pty 
Ltd v Thiess Contractors (NZ) Ltd [2000] VSC 415; Hudson Resources Ltd v Australian 
Diatomite Mining Pty Ltd [2002] NSWSC 314; Hughes Aircraft Systems International v 
Airservices Australia (1997) 146 ALR 1; Hughes Bros Pty Ltd v Trustees of the Roman 
Catholic Church for the Archdiocese of Sydney (1993) 31 NSWLR 91; K & S Freighters 
Pty Ltd v Linfox Transport (Aust) Pty Ltd [1999] FCA 1325; Lay v Alliswell Pty Ltd 
(2002) V Conv R 54-651; LMI Australasia Pty Ltd v Baulderstone Hornibrook Pty Ltd 
[2001] NSWSC 886; GEC Marconi Systems Pty Ltd v BHP Information Technology Pty 
Ltd (2003) 128 FCR 1; News Ltd v Australian Rugby Football League Ltd (1996) 135 
ALR 33; NT Power Generation Pty Ltd v Power and Water Authority (2001) 184 ALR 
481; Overlook v Foxtel (2002) Aust Contracts Rep 90-143; Pacific Brands Sport & 
Leisure Pty Ltd v Underworks Pty Ltd [2005] FCA 288; Presmist Pty Ltd v Turner 
Corporation Pty Ltd (1992) 30 NSWLR 478; Radly Corp Ltd v Suncorp Metway Ltd 
[2001] VSC 272; Royal Botanic Gardens and Domain Trust v South Sydney City 
Council (2002) 186 ALR 289; Saxby Bridge Mortgages Pty Ltd v Saxby Bridge Pty Ltd 
[2000] NSWSC 433; Service Station Association Ltd v Berg Bennett & Associates Pty 
Ltd (1993) 117 ALR 393; Shorrlong Pty Ltd v Northern Territory Housing Commission 
[1999] NTSC 140; Softplay v Perpetual [2002] NSWSC 1059; South Sydney District 
Rugby League Football Club Ltd v News Ltd (2000) 177 ALR 661; State of New South 
Wales v Banabelle Electrical Pty Ltd (2002) 54 NSWLR 503; Thiess Contractors Pty 
Ltd v Placer (Granny Smith) Pty Ltd (2000) 16 BCL 130; Walker v ANZ Banking Group 
Ltd (No 2) (2001) 39 ACSR 557; Wenzel v Australian Stock Exchange Ltd [2002] 
FCAFC 400; WMC Resources Ltd v Leighton Contractors Pty Ltd (1999) 20 WAR 489. 

39  I R Macneil, ‘Relational Contract Theory as Sociology: A Reply to Professors 
Lindenberg and de Vos’ (1987) 143 J Institutional & Theoretical Econ 272, 274-275 as 
referred to by R E Barnett, ‘Conflicting Visions: A Critique of Ian Macneil’s Relational 
Theory of Contract’ (1992) 78 Va L Rev 1175. 

40  Separately considered at 6.2. 
41  Separately considered at 6.3. 
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approach,42 underpinned by an adversarial model and public policy 
concerns for freedom and certainty of contract, concerns of this nature 
seem less important to those who see the need for an infusion of good 
faith into Australian commercial life.43  While the issue has not yet been 
determined by the High Court,44 an obligation of good faith in contractual 
performance and enforcement has been recognised in numerous 
decisions of courts lower in the Australian judicial hierarchy.  As explored 
further in chapter two, this obligation of good faith is arising in the form of 
an implied contractual term45 with the suggestion having been made by a 
number of lower courts that the implication will be made as an incident of 
all commercial contracts.46 
 
Unfortunately this judicial recognition of an obligation of good faith in 
commercial contractual performance and enforcement has occurred in a 
manner that has been described as ‘tortured’47 both in its application of 
precedent and its application of relevant legal tests. 
 
1.3 Unresolved General Issues 
 
Due to the judicial division apparent in the Australian lower courts, a 
number of issues remain unresolved concerning the operation of the 
common law contractual obligation of good faith in commercial contracts: 
 

• To the extent that good faith is an implied contractual term, is the 
implication made by law, as a matter of fact, some form of hybrid 
implication of both fact and law or may it be justified on both 
bases?; 

 
• What meaning should be ascribed to the term ‘good faith’?; 

 

                                                           
42  See, eg, Gummow J in Service Station Association Ltd v Berg Bennett & Associates Pty 

Ltd (1993) 117 ALR 393.  For further discussion of this decision, see below 2.2.3. 
43  The former Chief Justice of Australia, Sir Anthony Mason, commented (extrajudicially) 

that the quality of ‘Australian commercial life could only profit from an infusion of good 
faith’: Sir Anthony Mason, ‘Foreword’ (1989) 12 UNSWLJ 1, 2-3. 

44 In Royal Botanic Gardens and Domain Trust v South Sydney City Council (2002) 186 
ALR 289, 301 Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ noted that whilst 
the issues respecting the existence and scope of a ‘good faith’ doctrine were important, it 
was an inappropriate occasion to consider them.  This decision and the separate 
comments of Kirby and Callinan JJ are further considered at 2.2.4 and 8.3 below 
respectively. 

45  The decisions considered in chapter two reveal that the implication is now 
predominantly made as a matter of law but there have been instances where the 
implication was made, or treated, in fact.  See, eg, Advance Fitness v Bondi Diggers 
[1999] NSWSC 264; Dalcon Constructions Pty Ltd v State Housing Commission (1998) 
14 BCLC 477; Kellcove Pty Ltd v Australian Motor Industries Ltd (Unreported, Federal 
Court of Australia, Woodward J, 6 July 1990). 

46  See below 5.1. 
47  Tyrone M Carlin, ‘The Rise (and Fall?) of Implied Duties of Good Faith in Contractual 

Performance in Australia’ (2002) 25(1) UNSWLJ 99, 122. 
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• Is good faith based on the reasonable expectations or legitimate 
interests of the contractual parties or, rather, on community 
standards?; 

 
• Is the good faith obligation tantamount to an obligation to act 

reasonably in contractual performance?; 
 

• Should good faith be equated to a fiduciary standard and what is 
the relevance of motive and self-interest?; 

 
• What correlation is there (if any) between good faith and equitable 

and/or statutory unconscionability?; 
 

• Apart from statutory unconscionability, what is the relevance of 
statutory references to ‘good faith’?; 

 
• What is the likely content of the good faith obligation?; 

 
• What are the drafting implications of an implied good faith 

obligation?  More particularly, can the obligation be excluded by an 
express contractual provision?  What is the effect of an 
inconsistent contractual provision?  Does a ‘sole discretion’ or an 
‘entire agreement’ clause operate to exclude impliedly the good 
faith obligation?  Further, how do public policy considerations 
impact on drafting?; and 

 
• Is the implied good faith obligation a judicial licence for mere ‘value 

judgments’ that will open up the litigation floodgates? 
 
1.4 Possible Future Approaches by the High Court 
 
Aside from these issues, which have arisen in the lower courts, there is 
considerable debate concerning the doctrinal approach that should be 
adopted by the High Court when ultimately confronted by the issue of the 
common law obligation of good faith in the performance and enforcement 
of commercial contracts.  Within the limitations of existing Australian 
contractual doctrine,48 it is possible to discern from the cases and the 
literature five main approaches as set out below: 
 

• Imply an obligation of good faith as an incident of all contracts, 
including commercial contracts, (‘approach one’); 

 
• Imply an obligation of good faith as an incident of all commercial 

contracts, in accordance with the view prevailing in a number of 
lower Australian courts,49 (‘approach two’); 

 

                                                           
48  As to the paucity of doctrinal tools available, see below 2.2.  For a suggested approach 

outside the strictures of current doctrine, see below 8.2. 
49  See above 1.2. 
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• Imply an obligation of good faith as an incident of a narrower class 
of contract, being commercial contracts that are relational in nature 
(‘approach three’); 

 
• Reject the implication of a term of good faith as an incident of 

commercial contracts (‘approach four’); or 
 

• Rather than viewing good faith as an implied obligation, use an 
underlying obligation of good faith (and cooperation) in construing 
contracts (‘approach five’).50 

 
These suggested doctrinal approaches enjoy varying degrees of support.  
Consistent with the Australian judicial evolution of the obligation of good 
faith in contractual performance and enforcement to date, it will be 
subsequently shown that approaches one and four enjoy only limited 
support.51  In a similar manner, it will be shown that approach five 
represents a particular academic view that has not been adopted by the 
judiciary to date.52  While approach two enjoys a significant level of 
judicial support at lower court level, the appropriateness of this approach 
has been recently brought into question.  In Vodafone Pacific Ltd v Mobile 
Innovations Ltd53 the New South Wales Court of Appeal noted the ‘width 
and indeterminacy’ of the class of commercial contracts.54  Consonant 
with this judicial caution, the choice offered between approach two and 
the narrower width of approach three will be the principal focus of this 
research. 
 
The choice to be made concerns the appropriate class of contract to 
attract an implied obligation of good faith in contractual performance and 
enforcement.  To the extent that an obligation of good faith, as implied by 
law, is restricted to a particular class of contract,55 should the class be 
constituted by commercial contracts per se,56 in accordance with 
approach two, or should the class be limited to commercial contracts that 
are relational in nature, in accordance with approach three?57  In which 
class of contract can the test of necessity be seen to be satisfied?58 
 
To make a choice between these two approaches, the relevance of 
commercial contractual context must be considered.  Are commercial 
                                                           
50  The numbering of these five approaches is for ease of subsequent reference only.  As 

will be discussed, the numbering is not representative of the order in which these 
approaches will be considered. 

51  See below 8.2.1 and 8.2.2. 
52  See below 8.2.3. 
53  [2004] NSWCA 15. 
54  Vodafone Pacific Ltd v Mobile Innovations Ltd [2004] NSWCA 15, [191].  For 

discussion of this decision, and its ramifications, see below 5.1 and 5.4.1.3. 
55  As to the relevant requirements for a contractual term to be implied by law, see below 

2.2.1. 
56  See, eg, Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [62].  Cf Central 

Exchange Ltd v Anaconda Nickel Ltd (2001) 24 WAR 382, [21]. 
57  See, eg, Adam Wallwork, ‘A Requirement of Good Faith in Construction Contracts?’ 

(2004) 20 BCL 257, 267. 
58  For the requirements of the test of necessity, see below 2.2.1. 
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dealings all adversarial in nature (as the traditional model of contract law 
presupposed);59 are they all cooperative in nature or is there some middle 
ground that should be recognised by the law? 
 
A good faith model is not an adversarial model,60 it is a cooperative 
model.  To imply an obligation of good faith in contractual performance 
and enforcement is to recognise that the traditional adversarial 
contractual model is not necessarily appropriate.  In other words the 
implication operates as a rejection of the underlying assumption of 
common law contractual doctrine that the parties are in an adversarial 
relationship.61  This rejection of an adversarial model seems appropriate 
in certain commercial contractual settings given empirical research62 
suggesting that a spirit of trust and confidence pervades certain 
commercial contracting.63  However, there can also be no doubt that 
certain commercial contractual settings are adversarial in nature and 
opportunistic behaviour64 may be reasonably expected by the parties to 
the contract. 
 
It is a perceived failing of the classical paradigm that all commercial 
contracts receive like treatment on the assumption of an adversarial 
basis.65  However, if all commercial contracts are treated, in law, as being 
cooperative in nature, the Australian judiciary may run the risk of falling 
into a similar trap.  Should a commodity sale contract be treated in the 
same way as a relational commercial contract such as a franchise?66  
Does the cooperative good faith model remain appropriate regardless of 
the commercial contractual context and is this consistent with empirical 
evidence of commercial contractual behaviour?  At a broader level, is a 
wholesale judicial retreat from the traditional adversarial model justified 
for all commercial contracts?  These questions, that have received little 
consideration by Australian lower courts when determining cases 
involving good faith claims, remain at large for determination by the High 
Court. 
 

                                                           
59  English contract law may be seen to focus on large-scale commercial transactions, made 

between hard-nosed traders, dealing at arm’s length: Simon Whittaker and Reinhard 
Zimmermann, ‘Good Faith in European Contract Law: Surveying the Legal Landscape’ 
in Reinhard Zimmermann and Simon Whittaker (eds), Good Faith in European Contract 
Law (2000) 7, 41. 

60  An adversarial model may be described as taking an exaggerated approach to party 
autonomy: Whittaker and Zimmermann, above n 32, 700. 

61  To adopt the words of Mason, above n 2, 70. 
62  See below 4.1.2. 
63  W P Yee, ‘Protecting Parties’ Reasonable Expectations: A General Principle of Good 

Faith’ [2001] 1(2) OUCLJ 195, 197. 
64  In the commodities market dealing is intrinsically competitive and opportunistic 

behaviour is to be expected: M Bridge, ‘Good Faith in Commercial Contracts’ in R 
Brownsword, N Hird and G Howells (eds), Good Faith in Contract: Concept and 
Context (1999) 152. 

65  Ibid 147. 
66  Adapting an example provided by Bridge, ibid.  Bridge observes that it would be 

inappropriate for these disparate contracts to be caught in the same contractual net. 
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1.5 Aim of this Research 
 
The aim of this research is to examine the unresolved general issues that 
have been identified,67 as a precursor to positing a proposed commercial 
good faith model from the variety of approaches that have been 
identified.68  Of these approaches, it will be argued that a model based on 
approach three is to be preferred, namely that good faith should be 
implied, as a matter of law, in commercial contracts that are relational in 
nature with an additional call being made for the High Court to expressly 
recognise that the underlying basis of the good faith obligation is the 
reasonable expectations of the contractual parties (‘the proposed model’).  
Satisfying the strictures of existing Australian contractual doctrine,69 it will 
be argued that the proposed model warrants serious consideration by the 
High Court. 
 
The preference that is expressed for the proposed model must be 
capable of withstanding critical examination.  Critical examination may be 
conducted from different perspectives that may involve varying 
jurisprudential theories.  For example, some may argue, from an 
economic perspective, that a general recognition of the good faith 
obligation would enhance economic efficiency, by allowing an 
economically rational person to substitute good faith at the margin.70  
However, in addition to this suggestion of economic efficiency not being 
shared by all,71 an argument of this type poses problems of assessment 
by reference to demonstrable criteria.72  Further, an economic 
perspective only represents a particular jurisprudential theory that cannot 
be said to clearly transcend any other theory.73 
 
1.6 Benchmarks 
 
In the absence of any generally recognised theory of contract,74 
benchmarks are required to facilitate a comparison being drawn between 
the proposed model and the other possible doctrinal approaches listed.75  
This research utilises three benchmarks.  Although the selection of any 
benchmark is necessarily arbitrary, the first benchmark has been widely 
                                                           
67  See above 1.3. 
68  See above 1.4. 
69  See below 2.2. 
70  See, eg, S J Burton, ‘Breach of Contract and the Common Law Duty to Perform in Good 

Faith (1980) 94 Harv Law Review 369, 393-394. 
71  Summers, for example, concludes: ‘We really do not know whether general recognition 

of this duty is economically efficient.’: R S Summers, ‘The General Duty of Good Faith 
- Its Recognition and Conceptualization’ (1982) 67 Cornell Law Rev 810, 827. 

72  As expressly acknowledged by Burton when suggesting that good faith may enhance 
economic efficiency: Burton, above n 70, 394. 

73  As noted by Butler, albeit in a different context: Des Butler, Damages for Psychiatric 
Injuries (2004) 4.  Butler, in turn, cites M Weaver, ‘Is a General Theory of Adjudication 
Possible? The Example of the Principle/Policy Distinction’ (1985) 48 MLR 613, 643. 

74  J Gordley, The Philosophical Origins of Modern Contract Doctrine (1991) 230 as 
referred to by Peter Benson (ed), The Theory of Contract Law: New Essays (2001) 18. 

75  It is acknowledged that analysis of this type is consonant with the method of analysis 
utilised by Butler, above n 73, 2-4. 
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noted to be of general application in the development of any doctrinal 
proposition.76  For reasons that will be explained,77 the second and third 
benchmarks have particular relevance to the development of a doctrinal 
proposition associated with the implied obligation of good faith in 
commercial contractual performance and enforcement.  Although each 
may be considered in isolation, it will be seen subsequently that there is 
considerable overlap in the operation of the three selected benchmarks. 
 
1.6.1 First Benchmark: Protection Afforded to Reasonable 
 Expectations78 
 
The first benchmark selected is the protection afforded to the reasonable 
expectations of the contractual parties.79  In the context of contract law 
generally80 (rather than good faith analysis alone), this benchmark enjoys 
a considerable pedigree of judicial and academic support.  Sir Anthony 
Mason has noted that the law has been shifting to a new conception of 
contract where account must be taken of the interests of the other 
contractual party.81  A similar observation has been made by Sir Gerard 
Brennan.82  Reasonable expectations were partially responsible for what 
Seddon described, in 1994, as the ‘measured mutation’ of Australian 
contract law.83  In a similar manner, while noting that our legal system 
does not have an independent doctrine concerned with the protection of 
reasonable expectations,84 Finn and Smith have observed that the 
protection of reasonable (or legitimate) expectations is now ‘part of the 
common rhetoric of Australian law.’85 
 
In the New Zealand context, McLauchlan described a similar trend in an 
essay published some 13 years ago opining that the classical law of 
contract was ‘gradually being supplemented and overtaken by a body of 
law’ which had regard to ‘a variety of broad standards such as … 
reasonable expectations, legitimate commercial expectations … and the 
confident assumptions of commercial parties.’86 
 
                                                           
76  See below 1.6.1. 
77  See below 1.6.2 and 1.6.3. 
78  It is acknowledged that the use of this benchmark has featured elsewhere in academic 

analysis of good faith.  See, eg, Yee, above n 63. 
79  Eisenberg, amongst other academic writers, has noted that contract law is to a significant 

extent about the protection of reasonable expectations: M Eisenberg, ‘The Theory of 
Contracts’ in Peter Benson (ed), The Theory of Contract Law: New Essays (2001) 246. 

80  In Howtrac Rentals Pty Ltd v Thiess Contractors (NZ) Ltd [2000] VSC 415, Gillard J 
noted that the philosophy of the law of contract was that the reasonable expectations of 
honest men should be protected: at [169]. 

81  Mason, above n 2, 72. 
82  Sir Gerard Brennan, ‘Opening Address’ (1990) 3 JCL 85, 88. 
83  N C Seddon, ‘Australian Contract Law: Maelstrom or Measured Mutation?’ (1994) 7 

JCL 93, 93. 
84  P Finn and K J Smith, ‘The Citizen, the Government and ‘Reasonable Expectations’’ 

(1992) 66 ALJ 139, 141. 
85  Ibid 140. 
86  D W McLauchlan, ‘The ‘New’ Law of Contract in New Zealand’ [1992] NZ Recent LR 

436, 436 as referred to by Charles E F Rickett, ‘Some Reflections on Open-Textured 
Commercial Contracting’ (2001) AMPLA Yearbook 374, 380. 
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By contrast, rather than perceiving a trend or movement in the law, some 
merely discern the continuation of a longstanding theme.  In the English 
context, Steyn LJ has observed, extrajudicially, that a thread runs through 
contract law that effect must be given to the reasonable expectations of 
honest men.87  Steyn LJ went on to observe that once the external 
standard of reasonableness is employed, the reference to honest men 
adds little as the hypothetical ‘reasonable man’ is by definition not 
dishonest.88  On this basis the proposition was redefined simply to say 
that the law must respect the reasonable expectations of the contracting 
parties.89  These extrajudicial observations are consistent with Steyn LJ’s 
judicial approach in First Energy (U.K.) Ltd v Hungarian International 
Bank Ltd:90  
 

A theme that runs through our law of contract is that the reasonable 
expectations of honest men must be protected.  It is not a rule or principle of 
law.  It is the objective which has been and still is the principle (sic) moulding 
force of our law of contract … if the prima facie solution to a problem runs 
counter to the reasonable expectations of honest men, this criterion sometimes 
requires a rigorous examination of the problem to ascertain whether the law 
does indeed compel demonstrable unfairness.91 

 
The relevance of this benchmark is perhaps best encapsulated in the 
observation of Sir Robin Cooke that ‘giving effect to reasonable 
expectations ... is a prime object of the law in almost all fields.’92 
 
In the context of the common law obligation of good faith in the 
performance and enforcement of commercial contracts, it will be shown 
that the prevailing trend of Australian lower court authority is consistent 
with the likely basis of the implied good faith obligation being the 
reasonable expectations of the contractual parties.93  Given that the 
proposed model calls for the High Court to explicitly recognise this 
underlying basis of the implied good faith obligation,94 the model can be 
seen to comply with the selected benchmark. 
 
1.6.2 Second Benchmark: Consistency with Empirical Evidence of 

Commercial Contractual  Behaviour 
 
The second benchmark selected is the consistency of the commercial 
good faith model proposed with empirical evidence of commercial 
contractual behaviour.  The selection of this benchmark is consonant with 
an observation made by of one of Australia’s leading good faith jurists, 
Finn J.  In noting that the question: ‘Why a duty of good faith and fair 

                                                           
87  Steyn, above n 14, 433. 
88  Ibid 434. 
89  Ibid. 
90  [1993] 2 Lloyd’s Rep 194. 
91  Ibid 196. 
92  Sir Robin Cooke, ‘Book Review’ (1992) 108 LQR 334, 336 as referred to by Mason, 

above n 2, 72. 
93  See below 3.2. 
94  See below 5.4.1.4. 
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dealing?’ was an anterior one to matters of doctrine, Finn J referred with 
approval to the writing of Eisenberg.95 
 
In the context of modern contract law in the United States, Eisenberg has 
argued96 that reasoning which is axiomatic97 and deductive98 has been 
replaced with reasoning based on social propositions.99  Eisenberg’s 
argument recognises that legal theories of all kinds are marked to a 
significant extent by the manner in which doctrinal propositions are 
related to social propositions:100 
 

No significant doctrinal proposition can ultimately be justified either on the 
ground that it is self-evident or on the basis of another doctrinal proposition.  
Doctrinal propositions can ultimately be justified only by social propositions.101 

 
Eisenberg’s reference to ‘social propositions’ includes all propositions 
(other than doctrinal propositions) that are relevant and meritorious and 
can be properly taken into account by a lawmaker.102  This definition 
necessarily includes empirical propositions.103  In conjunction with the first 
benchmark selected, the adoption of this aspect of Eisenberg’s 
approach104 as the second benchmark will facilitate an exploration of the 
appropriate class of contract to attract an obligation of good faith in 
contractual performance and enforcement as an implied incident,105 a 
noted focal point of this research.106 
 
To the extent that the proposed model is limited to commercial contracts 
that are relational in nature, it will be shown that the model is consistent 
with available empirical evidence of commercial contractual behaviour.107 
 

                                                           
95  Finn J, ‘Good Faith and Fair Dealing and ‘Boats Against the Current’’ (Paper presented 

at the Second Biennial Conference on the Law of Obligations, Melbourne, 16 July 2004) 
1. 

96  In seeking to develop a generative, multi-value theory of contract law: Eisenberg, above 
n 79, 208. 

97  ‘Axiomatic theories of the content of law take as a premise that fundamental doctrinal 
propositions can be established on the ground that they are self-evident’: ibid. 

98  ‘Deductive theories take as a premise that many or most doctrinal propositions can be 
established solely by deduction from other, more fundamental doctrinal propositions.’: 
ibid 210. 

99  M Eisenberg, ‘The Emergence of Dynamic Contract Law’ (2001) 2 Theoretical 
Inquiries in Law 1, 76 as referred to by Charles E F Rickett, ‘Some Reflections on 
Open-Textured Commercial Contracting’ (2001) AMPLA Yearbook 374, 379. 

100  Eisenberg, above n 79, 207. 
101  Ibid 209 as referred to by Finn, above n 95, 1. 
102  Eisenberg, above n 79, 207. 
103  The other types of social propositions most salient to modern Western law are moral 

norms and policies: ibid. 
104  Rather than wholly embracing the normative ‘basic contracts principle’ that Eisensberg 

propounds: ibid. 
105  See below chapters four and five. 
106  See above 1.4. 
107  See below chapter four. 
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1.6.3 Third Benchmark: Consistency with Australian Lower Court 
 Decisions 
 
The third benchmark selected is the consistency of the commercial good 
faith model proposed with current Australian lower court decisions.  Legal 
formalists and positivists alike are concerned about the uncertainty 
associated with an implied obligation of good faith linking it with the 
amorphous conception of ‘fairness’ and ‘palm tree’ justice.  The 
perception is that good faith adjudication will proceed on ‘the basis of 
intuition, discretion or ad hoc decision-making rather than consistency’.108  
Although many of these fears may not be well-founded,109 a proposal that 
can be demonstrated to be largely consistent with the results of existing 
authority is likely to promote an objective identified by the Hon A M 
Gleeson, namely to minimise concerns about the effect of individual 
discretion and subjective value-judgments.110  The promotion of this 
objective may also serve to allay the fears of those who entertain the 
possibility of a deluge of good faith litigation.111  In this regard, it is 
suggested that compliance, or otherwise, with this benchmark is 
necessarily interlinked with the first benchmark, namely the protection of 
the reasonable expectations of the contractual parties.112 
 
The third benchmark will be utilised at different stages in this research.  
Consistent with the call made in the proposed model for explicit 
recognition (by the High Court) of the underlying basis of reasonable 
expectations, it will be shown that the reasonable expectations of the 
contractual parties are largely shaping existing lower court decisions 
concerning the content of the implied obligation of good faith113 and 
attempts to contractually exclude the implied obligation.114  In addition, 
the third benchmark will perform one final function in chapter nine.  
Consistent with the choice of approach three as the basis for the 
proposed model, it will be shown that the lower courts have only granted 
final relief for breach of an implied term of good faith in contractual 
performance and enforcement in the context of commercial contracts that 
would be classified as relational in nature. 
 
1.7 Research Scope 
 
This research is confined to an examination of the common law obligation 
of good faith in the performance and enforcement of commercial 
contracts in Australia.  Given this limitation, and in recognition of the well-

                                                           
108  To adopt Butler’s words (albeit in a different context): Butler, above n 73, 3. 
109  See below 8.1.1. 
110  Gleeson, above n 31, 432 as referred to by Butler, above n 73, 4. 
111  See below 8.1.2. 
112  As noted by La Forest J, ‘[i]t is difficult to see how giving recognition to the parties’ 

expectations will throw commercial law into turmoil.’: LAC Minerals Ltd v 
International Corona Resources (1989) 61 DLR (4th) 14, 43 as referred to by Yee, above 
n 63, 217. 

113  See below chapter six. 
114  See below chapter seven. 
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developed meaning of ‘good faith’ in particular contractual settings, this 
research will not address: 
 

• Good faith in the negotiation or formation of contracts;115 
 

• Good faith in the performance and enforcement of consumer 
contracts or other contracts that are not strictly commercial in 
nature such as contracts involving the holder of a statutory 
power;116 

 
• Good faith in the context of insurance contracts (comprising the 

common law uberrimae fidei (‘utmost good faith’) obligation and an 
implied statutory term under s 13 of the Insurance Contracts Act 
1984 (Cth)); 

 
• Contracts containing an express term requiring contractual rights 

to be exercised in good faith;117 
 

• Good faith obligations arising in contractual relationships between 
employees and employers;118 

 
• The possibility, as recognised in the United States, of a tortious 

duty of good faith119 and more generic decisions from the United 
States dealing with good faith.120  Due to the considerable conflict 
apparent (at many levels) in good faith decisions from the United 

                                                           
115  Thereby excluding, amongst others, common law good faith issues that may be 

associated with the negotiation or formation of standard form contracts (or contracts of 
adhesion) and, in particular, the regulation of the terms of such contracts.  It is relevant 
to note that issues of this nature (even to the extent that they impinge on commercial, 
rather than consumer, contracts) have been increasingly dealt with by statute (such as s 
51AC of the Trade Practices Act 1974 (Cth)) or a self-regulatory regime (such as the 
industry code of practice recently revised by the Australian Communications Industry 
Forum in response to a request by the industry regulator, the Australian 
Communications Authority), rather than being regulated by the common law per se. 

116  Where a statutory power is involved, the repository of that power will be obliged to 
discharge the power as parliament provided.  To the extent that parliament made no 
express provision, the law would imply an obligation on the repository to act lawfully, 
reasonably and without disqualifying irrationality: Royal Botanic Gardens and Domain 
Trust v South Sydney City Council (2002) 186 ALR 289, 312 (Kirby J). 

117  See, eg, Thiess Contractors Pty Ltd v Placer (Granny Smith) Pty Ltd (2000) 16 BCL 
255. 

118  Victoria University of Technology v Wilson [2004] VSC 33, [145].  Outside employment 
contracts per se, good faith obligations may also arise where commission-only agents are 
engaged to provide exclusive services: Hunter Business Finance v Australian 
Commercial and Equipment Finance [2003] NSWSC 122, [71]. 

119  Similarly, in Gibson v Parkes District Hospital (1991) 26 NSWLR 9 leave was given to 
the plaintiff to rely on an amended statement of claim pleading that the defendants were 
under a duty to deal fairly and in good faith with the plaintiff’s statutory worker’s 
compensation claim. 

120  It has been suggested that Australian law would not benefit significantly from the 
American good faith experience.  See, eg, E Peden, ‘Contractual Good Faith: Can 
Australia Benefit From the American Experience?’ (2003) 15 Bond LR 175. 
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States,121 reference will only be made to these decisions to the 
extent that they may inform the content of the Australian common 
law implied obligation of good faith in contractual performance and 
enforcement.122  The other significant limitation of American good 
faith jurisprudence, for comparative purposes,123 is that it is 
essentially code based124 in contrast to the Australian implied term 
approach;125 

 
• The duty requiring reasonable cooperation from contracting 

parties.  This duty is uncontroversial126 and is established in 
contract law in Australia;127 and  

 
• Obligations of good faith as relevant to a number of equitable 

principles such as the good faith obligations of a mortgagee 
exercising power of sale, the good faith obligations of fiduciaries128 
and the requirement to act in good faith to be a ‘bona fide’ 
purchaser. 

 
Two further comments need to be made concerning the scope of this 
research. 
 
First, although reference will be made to certain theories of contract law, 
it will not be posited that any one theory of contract law transcends a host 
of other contract law theories.129  Rather, it will be posited that the 
proposed model, based on approach three, is to be preferred to the other 
stated approaches130 as the only model that can be seen to satisfy the 
three selected benchmarks. 
 

                                                           
121  This should not be viewed as surprising given that, due to the structure of the United 

States legal system, there are, in effect, ‘51 final courts of appeal in matters of contract 
law’: Hon L J Priestley, ‘A Guide to a Comparison of Australian and United States 
Contract Law’ (1989) 12 UNSWLJ 4, 6. 

122  In eschewing a general treatment of jurisprudence from the United States, some comfort 
is taken from Sir Anthony Mason’s admonition that American decisions are ‘a trackless 
jungle in which only the most intrepid and discerning Australian lawyers should 
venture.’  Sir Anthony Mason went on to observe that American authority may be found 
to support almost any conceivable proposition of law: Sir Anthony Mason, ‘The Use and 
Abuse of Precedent’ (1988) 4 Aust Bar Rev 93, 108. 

123  A limitation that has been noted elsewhere: Peden, above n 120, 191. 
124  For relevant code provisions, see below 2.1.2. 
125  See below 2.2.1. 
126  Except as concerns the issue whether the duty arises as a matter of contractual 

construction or as an implied term.  Although not central to this research, the writer 
favours Peden’s view that all contracts will be subject to this obligation as a matter of 
construction: E Peden, Good Faith in the Performance of Contracts (2003) 3. 

127  See, eg, Butt v McDonald (1896) 7 QLJ 68, 70-71; Secured Income Real Estate 
(Australia) Ltd v St Martins Investments Pty Ltd (1979) 144 CLR 596, 607 (Mason J). 

128  Partners, trustees, company directors, solicitors and the like. 
129  The difficulties inherent in making any suggestion that a particular jurisprudential theory 
 transcends any other theory have been previously noted, see above 1.5. 
130  See above 1.4. 
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Secondly, as previously stated, the aim of this research is to posit that the 
proposed model warrants serious consideration by the High Court.131  It is 
not the aim of this research to explore the workings of the proposed 
model as it may later be applied across the full variety of commercial 
contractual circumstances.132 
 
1.8 Approach Adopted 
 
Chapter two examines the emergence and historical development of the 
good faith obligation in Australia, against the background of the 
international treatment of ‘good faith’.  From the seminal judgment of 
Priestley JA in Renard,133 the evolution of Australian good faith 
jurisprudence is discussed together with the rationale for an obligation of 
good faith in contractual performance and enforcement. 
 
Chapter three examines a number of the unresolved issues that have 
been already noted, in particular the reasonable expectations that may 
form the basis of the implied obligation of good faith.  The purpose of 
examining these issues is to lay the groundwork for the subsequent 
development of the proposed model and to delineate its likely scope of 
operation. 
 
In chapter four, the relevance of commercial contractual context is 
discussed.  To inform this discussion, one particular aspect of Ian 
Macneil’s essential contract theory is explored together with empirically 
observed rules of commercial contractual behaviour.  It will be 
demonstrated that it is only in relational commercial contracts, rather than 
commercial contracts per se, that there is empirical evidence of 
contractual parties having a reasonable expectation of contractual 
behaviour consistent with an implied good faith obligation.  This material 
provides the backdrop to consider the choice that is offered by 
approaches two and three respectively. 
 
To justify the choice of the proposed model based on approach three, 
rather than approach two, chapter five employs a case study approach 
involving two commercial contracts, only one of which is relational in 
nature.  These case studies suggest that an obligation of good faith 
should only be implied, as a matter of law, in commercial contracts that 
are relational in nature rather than commercial contracts per se.134  In 
particular, it is only in the narrower class of relational commercial 
contracts that the test of necessity can be seen to be clearly satisfied.  
Only in this narrower class can it be seen that unless the implication is 
made, in accordance with the parties’ reasonable expectations, their 

                                                           
131  See above 1.5. 
132  Discussion of the application of the proposed model will be confined to the two case 

studies examined in chapter five: see below 5.4.1.2.  As to the implications for further 
research, see below 9.2. 

133  (1992) 26 NSWLR 234. 
134  For the requirements for a contractual term to be implied as a matter of law, see below 

2.2.1. 
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contractual rights would or could be rendered nugatory, worthless or 
seriously undermined.135 
 
Flowing from these case studies, and the empirical material that 
preceded them, the proposed model is further developed.  As mentioned, 
a call is made for the High Court to explicitly recognise that the underlying 
basis of the implied good faith obligation is the reasonable expectations 
of the contractual parties.  Recent decisions consonant with the proposed 
model will also be canvassed. 
 
In chapter six, the content of the implied common law obligation of good 
faith is discussed in the context of two commercial contracts that are 
commonly accepted as being relational in nature, namely franchises and 
long-term leases.  These two particular forms of relational commercial 
contracts have been specifically chosen as they have arisen most 
commonly in Australian lower court litigation to date, and, for this reason, 
offer the greatest level of judicial insight concerning the practical 
operation of the implied obligation of good faith.  Consistent with the 
proposed model, it will be demonstrated that existing Australian lower 
court decisions are reflective of the good faith obligation only being 
breached where a contractual party acts in a manner clearly beyond the 
reasonable expectations engendered by the relevant relational 
commercial context. 
 
Chapter seven considers a range of possible judicial responses to 
contractual exclusion of the implied obligation of good faith, as well as the 
wider drafting implications of the implied obligation.  It will again be 
demonstrated that, in the context of contractual exclusion, a majority of 
Australian lower court decisions are largely consistent with the underlying 
basis of the good faith obligation being the reasonable expectations of the 
contractual parties. 
 
In chapter eight, certain common criticisms of the implied contractual 
obligation of good faith are canvassed in light of the proposed model.  In 
addition, the limitations of the remaining approaches136 are critically 
considered.  This material serves to highlight the challenge that the issue 
of good faith will present for the High Court. 
 
Finally, chapter nine summarises the manner in which the proposed 
model may offer the High Court a path forward in accord with the three 
identified benchmarks, notwithstanding the mixed legacy bestowed by 
Renard.137 

                                                           
135  A common formulation of the test of necessity, see below 2.2.1. 
136  Approaches one, four and five as identified in 1.4 above. 
137  (1992) 26 NSWLR 234. 
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Chapter Two 
 

Global Context and Historical Background 
 

Judicial doctrine, likewise, continues to proliferate, pushed along by a vigorous 
crew of academic commentators.  An illustration is provided by the sudden 
injection of an implied term of good faith and fair dealing into a field of doctrine 
already crowded with finely shaded standards of contracting conduct, both 
legislative and judicial.  One must hope that the new entrant (yet to be anointed 
by the High Court) will serve as a means of reducing rather than increasing 
complexity.1 

 
2.1 Beyond Australia’s Shores 
 
To place the development of the good faith obligation in Australia in 
context,2 it is appropriate to examine briefly the global good faith 
standard.  There is ample justification for the observation that ‘‘good faith’ 
may be the most widely prescribed standard of conduct globally for 
contracting parties.’3   
 
2.1.1 Civil and Other Jurisdictions4 
 
With its roots in classical Roman law,5 good faith is well recognised in 
civil jurisdictions.  Perhaps the most well-known code provision dealing 
with the doctrine of good faith is article 242 of the German Civil Code 
(Burgerliches Gesefzbuch) (‘BGB’).  Article 242 imposes an obligation of 
performance according to the requirements of good faith (Treu and 
Glauben),6 common usage being duly taken into consideration.7  Article 
242 has been used extensively to imply contractual terms and, where the 
contract is silent, to impose post contractual duties to act in good faith.  It 
is also worth noting that article 242 may be relied upon without the need 
for it to be specifically pleaded.  In these circumstances the judge is 
                                                           
1  N C Seddon and M P Ellinghaus, Cheshire & Fifoot’s Law of Contract (8th Aust ed, 

2002) xiii. 
2  Foreign good faith obligations, both in civil jurisdictions and in the United States, were 

specifically referred to by Priestley JA in Renard (1992) 26 NSWLR 234, 263. 
3  Seddon and Ellinghaus, above n 1, 421. 
4  In formulating certain material contained in the body of 2.1.1, as it pertains to the 

German and French codes, it is acknowledged that assistance was derived from footnote 
material contained in the article: E Webb, ‘The Scope of the Implied Duty of Good Faith 
- Lessons from Commercial and Retail Leasing Cases’ (2001) 9 APLJ 1, 1 (footnote 2). 

5  E A Farnsworth, ‘Good Faith Performance and Commercial Reasonableness Under the 
Uniform Commercial Code’ (1963) 30 U Chi L Rev 666, 670.  ‘The principle of good 
faith as introduced by the Romans was refined by the rise of Christianity, development 
of ecclesiastical courts and the development of scholasticism in the 11th-13th centuries.  
Thomistic philosophy regards good faith as a precept of natural law, and consequently as 
a precept of all laws, both canon and secular’:  W P Yee, ‘Protecting Parties’ Reasonable 
Expectations: A General Principle of Good Faith’ [2001] 1(2) OUCLJ 195, 195 
(footnote 1). 

6  Literally: fidelity and faith: Simon Whittaker and Reinhard Zimmermann, ‘Good Faith 
in European Contract Law: Surveying the Legal Landscape’ in Reinhard Zimmermann 
and Simon Whittaker (eds), Good Faith in European Contract Law (2000) 7, 18. 

7  Under article 157 of the BGB contracts are to be interpreted according to the 
requirements of good faith, with ordinary usage being taken into consideration: ibid. 
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called upon to determine if contractual performance has been in good 
faith. 
 
Article 1134(3) of the French Civil Code provides that contracts must be 
performed in good faith.  Although the French code does not define the 
term ‘good faith’, article 1134(3) seems to impose a minimum obligation 
of honest conduct where duties are not prescribed by the contract or by 
law.  The Italian Civil Code,8 the Greek Civil Code,9 Quebec’s Civil 
Code10 and the Swiss Civil Code11 all impose similar obligations.  The 
Russian Civil Code (2002) further exemplifies the wide influence of the 
good faith obligation.12 
 
Certain Asian countries also use codes based in part on European 
models.  By way of example, a code was adopted in 1999 entitled 
Contract Law of the People’s Republic of China containing provisions 
recognising that ‘parties to a transaction should act in good faith at every 
stage of their transactions.’13  In Japan, a general obligation is also 
imposed (by law) on contracting parties to act in good faith.  The source 
of this obligation is article 1(2) of the Japanese Civil Code (kyoko kitei).  
This mandatory provision requires ‘juristic acts (including contracts) to be 
exercised in accordance with good faith.’14  This approach is consistent 
with the Japanese emphasis on the establishment of long-term 
relationships, ‘rather than on the formation of a single contract 
document.’15 
 
2.1.2 United States 
 
In the United States a duty of good faith is also recognised in relation to 
the performance and enforcement of contracts.  The duty, which has 
recently been described as a cornerstone of American law,16 is 
recognised in two explicit ways.  The Restatement (Second) of Contracts 
as adopted by the American Law Institute17 (‘the Restatement’), although 
not having statutory force, is usually applied as an authoritative statement 

                                                           
8  Amongst other provisions, article 1375 of the Codice Civile provides for contracts to be 

performed to an objective standard of good faith. 
9  It has been noted elsewhere that article 288 of the Greek Civil Code (1940) is a verbatim 

translation of article 242 of the BGB: Whittaker and Zimmermann, above n 6, 49. 
10  Civil Code of Quebec (1990), arts 6, 1375 and 1434. 
11  Article 2 of the Swiss Civil Code provides that every person is bound, in exercising their 

rights and fulfilling their duties, to act in accordance with good faith.  The meaning of 
good faith is an issue for the courts; there is no definition. 

12  Finn J, ‘Good Faith and Fair Dealing and ‘Boats Against the Current’’ (Paper presented 
at the Second Biennial Conference on the Law of Obligations, Melbourne, 16 July 2004) 
8. 

13  Wang Liming and Xu Chuanxi, ‘Fundamental Principles of China’s Contract Law’ 
(1999) 13 Columbia Journal of Asian Law 1, 17 as referred to by Seddon and 
Ellinghaus, above n 1, 421. 

14  Lindy Willmott, Sharon Christensen and Des Butler, Contract Law (1st ed, 2001) 277. 
15  E Maloney, ‘Contracts and the Concept of Good Faith’ (1993) 29 ACLN 32, 35. 
16  E Allan Farnsworth, ‘Ten Questions About Good Faith and Fair Dealing in United 

States Contract Law’ [2002] AMPLA Yearbook 1, 2. 
17  American Law Institute, Restatement (Second) of Contracts (1981). 
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by the American courts.  Section 205 of the Restatement provides that 
every contract ‘imposes upon each party a duty of good faith and fair 
dealing in its performance and its enforcement.’18  This section (which 
had no equivalent in the first Restatement of Contracts) was described in 
1982 as ‘one of the truly major advances in American contract law during 
the past fifty years.’19 
 
The Uniform Commercial Code (‘UCC’)20 (which all American states, 
other than Louisiana,21 have adopted by legislation)22 also provides for 
good faith.  This should not be seen as surprising given that the ‘great 
Legal Realist scholar,’23 Karl Llewellyn, the chief draftsman of the UCC, 
was familiar with, and influenced by, German law.24  In the 2004 edition of 
the UCC it is stipulated that ‘Every contract or duty within [the UCC] 
imposes an obligation of good faith in its performance and 
enforcement.’25  Except as otherwise provided in article 5 (letters of 
credit), ‘good faith’ is defined in the UCC to mean honesty in fact and the 
observance of reasonable commercial standards of fair dealing.26   
 
‘Honesty in fact’ is frequently referred to as the ‘pure heart and empty 
head’ test as it requires only that the actor act honestly - without malice, 
deceit or ulterior motive.27  Until the most recent revisions to the UCC,28 
‘honesty in fact’ represented the sole extent of the good faith obligation29 
and there was some criticism that this conceptualisation of good faith was 
too narrow.30  As noted by Hunter, the explicit incorporation of 
commercial reasonability within the new definition is intended to clarify 
possible areas of confusion under the former version of the UCC.31 
 
                                                           
18  It should be noted that this provision, like those in the Uniform Commercial Code, only 

applies to contractual performance and enforcement and not to contract negotiation. 
19  R S Summers, ‘The General Duty of Good Faith - Its Recognition and 

Conceptualization’ (1982) 67 Cornell Law Rev 810, 810. 
20  Before the UCC, a few states of America (notably New York and California) had 

recognised a common law doctrine of good faith performance: E Allan Farnsworth, 
‘Good Faith in Contractual Performance’ in J Beatson and D Friedmann (eds), Good 
Faith and Fault in Contract Law (1995) 153, 155. 

21  Louisiana has only adopted select parts of the UCC.  This is a reflection of Louisiana’s 
commercial law being based on civil law and the Napoleonic Code rather than common 
law. 

22  The title to the UCC is a misnomer.  In addition to Louisiana, the UCC is otherwise not 
uniform as it was not enacted by all other states in its entirety and amendments were 
made by certain states following enactment. 

23  R J Mooney, ‘Hands Across the Water: The Continuing Convergence of American and 
Australian Contract Law’ (2000) 23(1) UNSWLJ 1, 25. 

24  Farnsworth, above n 16, 2 (footnote 3). 
25  UCC 1-304. 
26  UCC 1-201(20). 
27  R Brownsword, N Hird and G Howells (eds), Good Faith in Contract: Concept and 

Context (1999) 122. 
28  As approved by the American Law Institute and the National Conference of 

Commissioners on Uniform State Laws. 
29  Other than in the case of a merchant involved in the contractual sale of goods. 
30  See, eg, Summers, above n 19, 825. 
31  H O Hunter, ‘The Growing Uncertainty About Good Faith in American Contract Law’ 

(2004) 20 JCL 50, 50 (footnote 2). 
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The distinction made in the UCC between ‘honesty in fact’ and ‘fair 
dealing’ is a significant one and one that is also made elsewhere in the 
international context.32  Having duly noted this distinction, in the 
Australian context there is considerable merit in the view that the term 
‘fair dealing’ subsumes the term ‘good faith’, the former being 
considerably wider in its ambit than the latter.33 
 
2.1.3 International  
 
Good faith is also a fundamental principle of interpretation in the law of 
international sale of goods pursuant to the United Nations Convention on 
Contracts for the International Sale of Goods (‘the Convention’).34  Article 
7(1) provides that, in the interpretation of the Convention, regard is to be 
had to, amongst other things, the observation of good faith in international 
trade.35  Legislation in all States and Territories of Australia gives the 
Convention the force of law36 although it remains possible for the parties 
to contractually exclude the Convention’s operation.37 
 
Both article 1.7 of the recently enlarged second edition38 of Unidroit’s39 
Principles of International Commercial Contracts (‘Unidroit Principles 
2004’)40 (which has progressively assumed the mantle of the lex 
mercatoria in international commercial dealings)41 and article 1.201 of the 
Principles of European Contract Law42 provide for a general obligation of 
good faith and fair dealing in contracts and contracting.43  Although there 
is clearly potential for overlap (as basically the same issues are 
addressed),44 these two sets of principles will usually operate in different 
domains due to their different scope. 
 

                                                           
32  This distinction is discussed further when considering, in the Australian context, the 

operation of s 51AC of the Trade Practices Act 1974 (Cth).  See below 3.5.3. 
33  Finn, above n 12, 2. 
34  Ibid 8. 
35  The manner in which good faith is determined under the Convention is discussed by B 

Zeller, ‘Good Faith - Is it a Contractual Obligation?’ (2003) 15 Bond LR 204. 
36  See, eg, Sale of Goods (Vienna Convention) Act 1986 (Qld). 
37  Article 6 of the Convention. 
38  The immediate success of the first edition of the Unidroit Principles published in 1994 

prompted Unidroit as early as 1997 to resume work with a view to a second edition.  The 
new edition of the Unidroit Principles was an enlargement, rather than a revision, of the 
1994 edition with the result that the number of articles rose from 120 to 185: M J Bonell, 
‘Unidroit Principles 2004 - The New Edition of the Principles of International 
Commercial Contracts Adopted by the International Institute for the Unification of 
Private Law’ [2004] 1 Unif L Rev 5, 5, 19. 

39  The International Institute for the Unification of Private Law. 
40  The Unidroit Principles 2004 were unanimously approved by the governing council of 

Unidroit in April 2004.  For further information, refer to Bonell, above n 38. 
41  Finn, above n 12, 2. 
42  The Principles of European Contract Law, prepared by the Commission on European 

Contract Law, were published in three successive volumes: the first in 1995, the second 
in 2000 and the third in 2003. 

43  P Finn, ‘Equity and Commercial Contracts: A Comment’ [2001] AMPLA Yearbook 414, 
418. 

44  Bonell, above n 38, 32. 
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The Unidroit Principles 2004 are not legally binding, being a ‘soft law’ 
instrument45 that will be employed by virtue of its persuasive value.46  The 
Unidroit Principles 2004 relate specifically to international commercial 
contracts47 between merchants and other professionals with a territorial 
scope48 that is consequently universal.49  For these reasons, the meaning 
of ‘good faith and fair dealing’ will be construed in the light of the special 
conditions of international trade.50 
 
By contrast, the Principles of European Contract Law are intended to 
apply to all contracts (including consumer contracts)51 but their territorial 
scope is regional, being limited to the member states of the European 
Union.52  To highlight the differences, in an International Chamber of 
Commerce (‘ICC’) arbitral award, it was pointed out that the Principles of 
European Contract Law constituted an academic work undertaken in view 
of the preparation of a future European Code of Contracts and as such, 
unlike the Unidroit Principles 2004 (and their predecessor, in this 
instance), were not well-known to the international business community.53 
 
Despite these differences and the impact this will have on construing the 
meaning of the good faith requirement, in both sets of principles, the 
requirement is mandatory, being incapable of exclusion or limitation.54  
The formula ‘good faith and fair dealing’ used in both sets of Principles 
clearly embodies not one, but two concepts.55  This proposition is made 
plain by the commentary in the Principles of European Contract Law 
relating to article 1.201.  Comment E distinguishes the two concepts in 
the following manner: 
 

‘Good faith’ means honesty and fairness in mind, which are subjective concepts.  
A person should, for instance, not be entitled to exercise a remedy if doing so is 
of no benefit to him and his only purpose is to harm the other party.  ‘Fair 
dealing’ means observance of fairness in fact which is an objective test.56 

 
2.1.4 English Common Law 
 
Despite the widespread international recognition of the good faith 
obligation, and contrary to the view of at least one commentator that the 

                                                           
45  Ibid 6. 
46  As the Governing Council of Unidroit stated in its Introduction to the 1994 edition of the 

Principles, ‘[they] are not a binding instrument and … in consequence their acceptance 
will depend upon their persuasive authority … ’: ibid. 

47  As stated in paragraph 1 of the Preamble: ibid 32 (footnote 151). 
48  The declared objective of the Unidroit Principles 2004 as evidenced by the Introduction 

to the 1994 first edition was to ‘establish a balanced set of rules designed for use 
throughout the world.’: ibid 36. 

49  Ibid 32. 
50  Ibid 34. 
51  Principles of European Contract Law, art 1.101. 
52  Bonell, above n 38, 33. 
53  The unpublished 2001 ICC arbitral award is referred to by Bonell, ibid 35. 
54  Unidroit Principles 2004, art 1.7; Principles of European Contract Law, art 1.201. 
55  For the significance of this distinction, see below 3.5.3. 
56  Finn, above n 12, 2. 
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process of transnationalisation and internationalisation of contract law is 
inexorable and irreversible,57 it has not yet resulted in legal convergence 
beyond Australia’s shores.  The point is well made by Teubner in 
discussing good faith as a legal irritant in English common law: 
 

Against all expectations that globalisation of the markets and computerisation of 
the economy will lead to a convergence of economic regimes and to a functional 
equivalence of legal norms in responding to their identical problems, the 
opposite has turned out to be true.58 

 
From the 19th century on59 the English common law has largely been 
resistant to the development of a separate good faith obligation.60  As 
noted in chapter one, Brownsword’s ‘pragmatic thesis’61 would suggest 
that the English common law already provides piecemeal solutions 
without the need for the application of a good faith obligation or 
principle.62  In the words of Lord Justice Bingham: 
 

In many civil law systems, and perhaps in most legal systems outside the 
common law world, the law of obligations recognises and enforces an overriding 
principle that in making and carrying out contracts parties should act in good 
faith … English law has, characteristically, committed itself to no such overriding 
principle but has developed piecemeal solutions in response to demonstrated 
problems of unfairness.63 

 
As further noted in chapter one, under Brownsword’s ‘repugnancy 
thesis’64 good faith is regarded as incompatible with an adversarial ethic.  
In part, the English approach is explicable due to the doctrines and 
principles of modern contract law being authoritatively established in the 
19th century65 at which time the common law of contract did not include a 
general duty of good faith.66  Typified by Langdell and Pollock, the 19th 
                                                           
57  Finn, above n 43, 416. 
58  G Teubner, ‘Legal Irritants: Good Faith in British Law or How Unifying Law Ends Up 

in New Divergences’ (1998) 61 MLR 11, 24. 
59  The age of Lord Mansfield is commonly accepted as the high-water mark of common 

law good faith.  In Carter v Boehm (1766) 97 ER 1162, 1164 Lord Mansfield made 
reference to good faith as ‘the governing principle … applicable to all contracts and 
dealings.’  Some reasons have been identified for the reaction against good faith at the 
end of the 19th century: R Harrison, Good Faith in Sales (1997) 7-9. 

60  By contrast to the common law, in the English statutory regulation of consumer 
contracts, good faith is one factor to be considered in the application of the Unfair Terms 
in Consumer Contracts Regulations 1999 (UK). 

61  R Brownsword, ‘Two Concepts of Good Faith’ (1994) 7 JCL 197, 198. 
62  By the use of specific doctrines such as estoppel, misrepresentation, economic duress, 

mistake, frustration and the like: R Brownsword, ‘Positive, Negative, Neutral: the 
Reception of Good Faith in English Contract Law’ in R Brownsword, N Hird and G 
Howells (eds), Good Faith in Contract: Concept and Context (1999) 13, 21.  It has been 
argued by Professor McKendrick that English courts prefer to apply specific doctrines, 
particularly if this generates the same results as the application of general principles: as 
referred to by A Phang, ‘Security of Contract and the Pursuit of Fairness’ (2000) 16 JCL 
158, 185-186. 

63  Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] 1 QB 433, 439. 
64  Brownsword, above n 61, 198. 
65  J W Carter and M P Furmston, ‘Good Faith and Fairness in the Negotiation of Contracts 

Part 1’ (1994) JCL 1, 1. 
66  Ibid 3. 
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century formalists employed the notion that the essence of contract is the 
agreement of wills (or the meeting of minds) to craft the classical bargain 
theory of contract.67  Coinciding with the rise of legal positivism (involving 
a conceptual distinction between law and morality)68 and the economic 
theory of laissez-faire,69 in the mid-to-late 19th century clear public policy 
considerations also underpinned a legal regime in which freedom of 
contract was largely supreme.  The approach of Jessel MR in Printing 
and Numerical Registering Co v Sampson70 is illustrative: 
 

if there is one thing which more than another public policy requires it is that men 
of full and competent understanding shall have the utmost liberty of contracting, 
and that their contracts when entered into freely shall be held sacred and shall 
be enforced by Courts of justice.  Therefore you have this paramount public 
policy to consider - that you are not lightly to interfere with this freedom of 
contract.71 

 
As such, freedom of contract came to be regarded in the 19th century as 
the cornerstone of liberty and an essential ingredient of social order:72 
 

The freedom and the sanctity of contract were the necessary instrument of 
laissez-faire, and it was the function of courts to foster the one and to vindicate 
the other.  Where a man sowed, there should he be able to reap.73 

 
Notwithstanding the mesmerising quality of the sanctity of contracts in the 
19th century,74 inevitably public policy considerations do change over time 
and the rise and fall of freedom of contract as a basic tenet have been 
well illustrated.75  The movement in the common law from rules to 
standards has been described in different ways by different 
commentators.  For example, Atiyah described the trend as being from 
‘principles to pragmatism’ while Treitel described it as being from 
‘doctrine to discretion’.76  Notwithstanding this trend, separate recognition 
of the good faith obligation has not occurred under English common law.  
However, judicial expectations of standards of contractual behaviour 
undoubtedly vary between common law jurisdictions.  With this in mind, it 
                                                           
67  C J Goetz and R E Scott, ‘Enforcing Promises: An Examination of the Basis of 

Contract’ (1980) 89 Yale Law Journal 1261, 1263 (footnote 15). 
68  Bentham and his positivist followers valued certainty and predictability above all else: H 

K Lucke, ‘Good Faith and Contractual Performance’ in P D Finn (ed), Essays on 
Contract (1987) 155, 157. 

69  Yee, above n 5, 195. 
70  (1875) LR 19 Eq 462. 
71  Ibid 465. 
72  An observation made by H Collins, ‘The Sanctimony of Contract’ in R Rawlings (ed), 

Law, Society and Economy, Centenary Essays for the London School of Economics and 
Political Science 1895-1995 (1997) 63, 66. 

73  M P Furmston (ed), Cheshire, Fifoot and Furmston’s Law of Contract (14th ed, 2001) 
18. 

74  Collins, above n 72, 81. 
75  See, eg, G Gilmore, The Death of Contract (1974); P S Atiyah, The Rise and Fall of 

Freedom of Contract (1979) 716ff.  For a contrasting American view (suggesting that 
there has not been a general reduction in freedom of contract on a historical basis) see M 
Pettit, ‘Freedom, Freedom of Contract, and the ‘Rise and Fall’’ (1999) 79 Boston Univ 
LR 263. 

76  As referred to by Anthony J Duggan, ‘Is Equity Efficient?’ (1997) 113 LQR 601, 629. 
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is appropriate to consider the extent of judicial expectations of good faith 
in the Australian commercial contractual arena.77 
 
2.2 Australia 
 
Unlike other jurisdictions, Australia does not have the benefit of a civil78 or 
commercial code, a Restatement, overarching principles or the like.79  In 
short, in the development of a good faith obligation, Australia has suffered 
from a sparseness of doctrinal tools.80  Unlike some jurisdictions81 where 
‘fiduciary law has been distorted to this end’,82 the Australian vehicle for 
judicial development of a good faith obligation has been the implied 
contractual term.83 
 
2.2.1 An Implied Term Approach 
 
As a precursor to tracing the historical development of the implied good 
faith obligation in Australia in 2.2.2, the operation of implied contractual 
terms must be discussed briefly.  In this regard, it is important to 
recognise, and consider, the operation of two categories of implied terms 
that are potentially quite disparate.84  Consistent with the classical model 
of contract law,85 in the first category are implied terms that reflect the 
actual intention of the parties.  These terms are commonly described as 
being implied ‘in fact’,86 the implication being made ad hoc. 
 
By contrast with the first category, the second category of implied term 
will arise regardless of the actual intention of the contractual party, being 
based on imputed intention.87  Imposed on the contractual parties by law, 
terms falling within this category are commonly described as being 
implied ‘as a matter of law’ such that the contractual term is implied as a 
legal incident of a particular class of contract.88  The label ‘default rules’ is 
a further description commonly adopted in discussing implied terms of 
                                                           
77  In 1995 the Hon A M Gleeson observed that the law was entering upon areas of human 

conduct that had hitherto been regarded as being of purely moral or social concern: A M 
Gleeson, ‘Individualised Justice - The Holy Grail’ (1995) 69 ALJ 421, 425. 

78  The need for implied terms is reduced in civil law jurisdictions due to the existence of 
general concepts of good faith: Yee, above n 5, 203. 

79  It has been noted by Finn J that we do not have ‘a common informing principle which 
 shapes and directs our doctrines.’: Finn, above n 12, 9. 
80  Ibid 5.  In a judicial setting, Finn J makes a similar comment in GEC Marconi Systems 

Pty Ltd v BHP Information Technology Pty Ltd (2003) 128 FCR 1, [919]. 
81  Particularly Canada and the United States: P Finn, ‘Commerce, the Common Law and 

Morality’ (1989) 17 MULR 87, 96 (footnote 72). 
82  Ibid 96. 
83  Some academic commentators argue that good faith should be regarded as a tool of 

construction but this approach has not found judicial favour, indeed, has received critical 
comment.  See below 8.2.3. 

84  This is not to suggest that there may not be considerable overlap between the two 
categories as demonstrated by the decision of Finn J in Hughes Aircraft Systems 
International v Airservices Australia (1997) 146 ALR 1. 

85  Based on the intentions of the parties to the contract. 
86  Lindy Willmott, Sharon Christensen and Des Butler, Contract Law (2nd ed, 2005) 256. 
87  Breen v Williams (1996) 186 CLR 71, 103. 
88  Australis Media Holdings Pty Ltd v Telstra Corp Ltd (1998) 43 NSWLR 104, 122-123. 
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this type.89  Of the two categories, terms implied as a matter of law are a 
relative newcomer with a distinction between the two categories only 
clearly emerging in the 1950s.90 
 
An example of a contractual term being implied in fact91 is where a term is 
implied to provide business efficacy to the operation of the contract.  The 
Privy Council in BP Refinery (Westernport) Pty Ltd v Shire of Hastings92 
set out the five requirements93 to be satisfied to enable the implication of 
a term on the basis of business efficacy.94  The five requirements, which 
will apply where the contract is a formal one,95 are: 
 

• The term must be reasonable and equitable; 
 

• The term must be necessary to give business efficacy to the 
contract, so that no term will be implied if the contract is effective 
without it; 

 
• The term must be so obvious that ‘it goes without saying’;96 

 
• The term must be capable of clear expression; and  

 
•  The term must not contradict any express term of the contract.97 

 
A court will approach the task of implication of a contractual term on this 
basis with a degree of caution.  A term will not be implied simply because 
it may appear to be reasonable.  The cautious approach to be adopted 

                                                           
89  See, eg, See E Peden, Good Faith in the Performance of Contracts (2003) 111. 
90  Commencing with the decision of the House of Lords in Lister v Romford Ice & Cold 

Storage Co. Ltd [1957] AC 555.  Liverpool City Council v Irwin [1977] AC 239 remains 
the decision that is most frequently cited for the definitive test for implication of 
contractual terms, as a matter of law, both in English and Australian authorities. 

91  For discussion of the difficulties that may arise with implication in fact:  See Peden, 
above n 89, chapter four. 

92 (1977) 180 CLR 266. 
93  As noted by Tadgell JA in Narni Pty Ltd v National Australia Bank [2001] VSCA 31, 

[16] (with whose reasons Buchanan and Chernov JJA agreed) these five requirements, 
although expressed to operate cumulatively, may nevertheless overlap. 

94  This approach has subsequently been approved by the High Court in a number of 
decisions, probably the most well-known being Codelfa Constructions Pty Ltd v State 
Rail Authority of New South Wales (1982) 149 CLR 337. 

95  Where the contract is informal or incomplete, the test for implication is whether it is 
necessary for the reasonable or effective operation of the contract in the circumstances: 
Byrne v Australian Airlines Ltd (1995) 185 CLR 410, 422, 442; Breen v Williams (1996) 
186 CLR 71, 123-124; Associated Alloys Pty Ltd v ACN 001 452 106 Pty Ltd (2000) 74 
ALJR 862, 873.  Generally, see G Tolhurst and J W Carter, ‘The New Law on Implied 
Terms’ (1996) 11 JCL 76; M Bryan and M P Ellinghaus, ‘Before the High Court Fault 
Lines in the Law of Obligations: Roxborough v Rothmans of Pall Mall Australia Ltd 
(2000) 22 Syd LR 636.  On the differences for formal and informal contracts see, eg, J W 
Carter and G Tolhurst, ‘Implied Terms: Refining the New Law’ (1997) 12 JCL 152. 

96  Employing the standard of the ‘officious bystander’.  For academic suggestion that the 
time has come for the officious bystander to be given a ‘decent burial’ refer to Bryan 
and Ellinghaus, above n 95, 647. 

97  BP Refinery (Westernport) Pty Ltd v Shire of Hastings (1977) 180 CLR 266, 283. 
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has recently been reaffirmed by Kirby J in Roxborough v Rothmans of 
Pall Mall Australia Pty Ltd:98 
 

Whatever may be the precise legal criterion for implying terms into a contract 
upon which the parties have not expressly agreed, it would always be necessary 
for a court of our legal tradition to be very cautious about the imposition on the 
parties of a term that, for themselves, they had failed, omitted or refused to 
agree upon.  Such caution is inherent in the economic freedom to which the law 
of contract gives effect.99 

 
At a general level, the economic freedom that Kirby J refers to will often 
manifest itself by detailed contractual provisions that seek to regulate 
expressly all aspects of the contractual relationship.  In these 
circumstances the satisfaction of a number of the five listed requirements 
may be problematic.100  As noted by Loke, the close identification 
between terms implied in fact and the parties’ actual, but unstated, 
intentions permits only limited room for manoeuvre.101  Probably the 
greatest individual hurdle is that a term will not be implied ‘in fact’ where it 
is contrary to an express term of a contract.102 
 
By contrast, as mentioned, if a contractual term is implied ‘as a matter of 
law’ the term is implied as a legal incident of a particular class of 
contract.103  For implication to occur, a two stage test must be satisfied.104  
The first requirement is that there is an identifiable class of contractual 
relationship.  Traditionally, specific terms have been implied as a matter 
of law into contracts of a certain class.  Examples include contracts 
between employer/employee (implied term not to disclose secret 
processes), contracts for the sale of goods (implied terms of reasonable 
fitness and merchantable quality and that payment and delivery of goods 
are concurrent obligations),105 contracts of lease between landlord and 
tenant (implied term that premises will be reasonably fit for habitation) 
and in contracts of carriage by sea (an implied term of seaworthiness).106  

                                                           
98  (2001) 185 ALR 335. 
99  Ibid [161]. 
100  In the good faith context, see, eg, Overlook v Foxtel (2002) Aust Contracts Rep 90-143, 

[60]. 
101  A F H Loke, ‘Fiduciary Duties and Implied Duties of Good Faith in Contractual Joint 

Ventures’ [1999] JBL 538, 547. 
102  This difficulty was noted by Lord Browne-Wilkinson when delivering the judgment of 

the Privy Council in Dymocks Franchise Systems (NSW) Pty Ltd v Todd [2004] 1 NZLR 
289, [54]. 

103  Australis Media Holdings Pty Ltd v Telstra Corporation Ltd (1998) 43 NSWLR 104, 
122-123. 

104  A Phang, ‘Implied Terms in English Law - Some Recent Developments’ [1993] JBL 
242, 245-246. 

105  Now codified by statute: see, eg, Sale of Goods Act 1896 (Qld). 
106  Byrne v Australian Airlines Ltd (1995) 185 CLR 410, 448; Castlemaine Tooheys Ltd v 

Carlton & United Breweries Ltd (1987) 10 NSWLR 468, 487; Glanville Williams, 
‘Language and the Law’ (1945) 61 LQR 403 as referred to in Burger King [2001] 
NSWCA 187, [165]. 
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Notwithstanding these traditional classes, it is clear that the classes of 
contracts in which the law will imply terms is not closed.107 
 
The second requirement is to satisfy the test of necessity.108  This test 
emanates from what is regarded as the authoritative decision on the test 
for implication of terms in law (both in England and Australia),109 Liverpool 
City Council v Irwin.110  In this well-known decision, the issue for 
determination by the House of Lords was whether the Council, as 
landlord, was under any implied obligation to maintain and repair the 
common parts of the building which were in the Council’s control.  In a 
speech often cited as describing the test to be satisfied (if a term were to 
be implied, as a matter of law), Lord Wilberforce111 opined that ‘such 
obligation should be read into the contract as the nature of the contract 
itself implicitly requires, no more, no less: a test, in other words of 
necessity.’112  Applying this test, Lord Wilberforce held that there was an 
implied term whereby the landlord Council was obliged to take 
reasonable care to keep these areas in reasonable repair.113 
 
From subsequent Australian cases it is apparent that ‘necessity’ is 
commonly understood to mean that ‘unless such a term be implied, the 
enjoyment of the rights conferred by the contract would or could be 
rendered nugatory, worthless, or, perhaps, be seriously undermined.’114  
Notwithstanding this common formulation, a wider conception of the test 
of necessity is also apparent in certain decisions.  In these instances, 
wider policy reasons have been seen to support the implication of a 
contractual term as a matter of law.115  That said, it has been recognised 
that the narrower conception of the test of necessity will address ‘the 
broad range of instances where the issue of such an implication ordinarily 
arises.’116  Except as otherwise discussed,117 the narrower conception of 

                                                           
107  Castlemaine Tooheys Ltd v Carlton & United Breweries Ltd (1987) 10 NSWLR 468, 

487 (Hope JA). 
108  Esso Australia Resources Ltd v Plowman (1995) 183 CLR 10, 30 (Mason CJ). 
109  Albeit a decision which remains confusing given its myriad treatment of both the test 

and its application: Peden, above n 89, 70. 
110  [1977] AC 239. 
111  With whom Lord Fraser agreed: [1977] AC 239, 270. 
112  [1977] AC 239, 254. 
113  Ibid 256. 
114  Byrne v Australian Airlines Ltd (1995) 185 CLR 410, 450 (McHugh and Gummow JJ); 

Breen v Williams (1996) 186 CLR 71, 103 (Gaudron and McHugh JJ), 124 (Gummow 
J).  An alternative way of describing the test of necessity is whether the term sought to 
be implied is necessary in contracts of the class to which the subject contract belongs in 
the sense that, without it, the whole basis of the contracts in the class would be rendered 
futile: Castlemaine Tooheys Ltd v Carlton & United Breweries Ltd (1987) 10 NSWLR 
468, 488 (Hope JA, Samuels and Priestley JJA agreeing). 

115  Policy reasons have been expressly articulated in the past, see, eg, Lister v Romford Ice 
[1957] AC 555, 576-579; Simonius Vischer & Co Holt & Thompson [1979] 2 NSWLR 
322, 348.  In the specific context of an implied obligation of good faith, Finn J has 
expressly acknowledged that considerations of public policy can and do have an overt 
role to play in some instances: Hughes Aircraft Systems International v Airservices 
Australia (1997) 146 ALR 1, 39. 

116  Hughes Aircraft Systems International v Airservices Australia (1997) 146 ALR 1, 39. 
117  See below 8.2.1. 
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the test of necessity is adopted in this research.  To the extent that the 
implication of a contractual term can be justified under this narrower 
conception, the implication can be seen to be in strict accordance with the 
commonly accepted requirements of existing Australian contractual 
doctrine. 
 
This distinction between the two categories of implied terms, namely 
terms implied in fact and terms implied as a matter of law, may be critical 
when considering the implied obligation of good faith in the performance 
and enforcement of commercial contracts. 
 
For example, it may not be possible to imply a term of good faith based 
on business efficacy where the contract would be effective without it,118 
where the term is not so obvious that it goes without saying119 or where 
the implication of the term would be inconsistent with an express term of 
a contract.  These potential difficulties in satisfying the requirements for 
an obligation of good faith to be implied, as a matter of fact, were 
foreseen by Priestley JA in Renard120 and they have proven to be 
significant obstacles.121  The difficulty being, as Peden notes, that it will 
be difficult to satisfy the strict requirements of the business efficacy test in 
circumstances where the contract can ‘work’ if the parties perform their 
contractual obligations in their own interests.122 
 
In stark contrast, due to the different basis for implication, even the 
presence of an inconsistent, express, contractual term may not 
necessarily operate as an impediment to the implication of a term of good 
faith in contractual performance and enforcement, as a matter of law.123  
Given this contrast, it is perhaps not surprising that there are instances 
where judges have implied a good faith obligation as a matter of law 
expressly due to ‘the difficulty of complying with the criteria for an 
implication in fact.’124 
 
Having outlined the operation of the two categories of implied terms, the 
historical development of the Australian common law implied good faith 
obligation can be considered. 
 

                                                           
118  See, eg, South Sydney District Rugby League Football Club Ltd v News Ltd (2000) 177 

ALR 661. 
119  See, eg, Saxby Bridge Mortgages Pty Ltd v Saxby Bridge Pty Ltd [2000] NSWSC 433. 
120  (1992) 26 NSWLR 234, 258. 
121  Once again demonstrated in Christopher John De Pasquale v The Australian Chess 

Federation Incorporation (AO 1325) [2000] ACTSC 94.  Also, in Overlook v Foxtel 
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2.2.2 The Legacy of Renard125 
 
It is commonly accepted that the genesis of the implied good faith 
obligation in Australia was the judgment of Priestley JA of the New South 
Wales Court of Appeal126 in Renard.127  Until this decision, an implied 
term of good faith had only received tentative acceptance in Australian 
jurisprudence.128  The relevant facts of this important decision may be 
stated succinctly. 
 
Renard Constructions (‘the Contractor’) entered into two construction 
contracts with the Minister for Public Works (‘the Principal’).  If the 
Contractor defaulted, the contracts provided that the Principal could 
suspend payment and call upon the Contractor to show cause why 
certain other powers should not be exercised.  The contracts conferred 
on the Principal the power to take over the whole, or any part, of the work 
and to exclude the Contractor from the site. 
 
After the Principal had granted two extensions of the time for the work to 
be completed, a show cause notice was issued.  Some 10 days later, the 
Principal’s authorised officer notified the Contractor that the Principal was 
taking over the work remaining and excluded the Contractor from the 
construction sites.  At the time, the authorised officer was unaware that 
the need for extensions arose partly due to the failure of the Principal to 
supply material required to be supplied.  The authorised officer was also 
unaware that the Contractor had enlarged its work force, worked longer 
hours and engaged an experienced foreman in response to the show 
cause notice.  For these reasons the Contractor regarded the Principal’s 
conduct as repudiatory. 
 
After separate arbitration proceedings, under each contract, the arbitrator 
made awards in favour of the Contractor.  The Principal then gained 
leave to appeal129 in relation to the first contract.  On appeal, Cole J 
determined that the arbitrator’s award should be set aside and the matter 
was remitted for the arbitrator to enter an award in favour of the 
Principal.130  It was critical to Cole J’s conclusion that the relevant 
subclause did not carry an implied obligation that the power to take over 
the work and to exclude the Contractor from the site must be exercised 
reasonably by the Principal.131  The Contractor then appealed against 
Cole J’s orders. 
 
                                                           
125  (1992) 26 NSWLR 234. 
126  Priestley, Meagher and Handley JJA. 
127  (1992) 26 NSWLR 234. 
128  This observation is made in Burger King Corporation Pty Ltd v Hungry Jack’s Pty Ltd 

[2001] NSWCA 187, [146].  The further observation has been made that Australian 
courts had been reluctant to impose any duty to act in good faith on other than 
fiduciaries as contracting parties: Seddon and Ellinghaus, above n 1, 418. 

129  Under s 38 of the Commercial Arbitration Act 1984 (NSW). 
130  Minister for Public Works v Renard Constructions (ME) Pty Ltd (Unreported, New 

South Wales Supreme Court, Cole J, 26 October 1989). 
131  As referred to by Priestley JA in Renard (1992) 26 NSWLR 234, 255. 
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The New South Wales Court of Appeal was required to determine 
whether the Contractor had shown cause why the Principal should not 
exercise its contractual power to take over the whole, or any part, of the 
work or to cancel the contracts.  Three separate judgments were 
delivered, with the judgment of Priestley JA being critical in the good faith 
context. 
 
Priestley JA 
 
In order to address any possible implied obligation of reasonableness, 
Priestley JA considered the two classes of implied contractual terms 
namely implications in fact (or implications ad hoc)132 and implications by 
law.  Priestley JA was of the view that all the accepted criteria133 for an 
implication ad hoc were satisfied:134 
 

For myself, I cannot see why a term should not be implied at both stages; that 
is, it seems to me relatively obvious that an objective and reasonable outsider to 
this contract upon reading subcl 44.1 would assume without serious question 
that the principal would have to give reasonable consideration to the question 
whether the contractor had failed to show cause and then, if the principal had 
reasonably concluded that the contractor had failed, that reasonable 
consideration must be given to whether any power and if any which power 
should be exercised.135 

 
On this view of the operation of subclause 44.1, and given the findings of 
fact made by the arbitrator, Priestley JA held that the Principal’s conduct 
in excluding the Contractor from the site was undoubtedly repudiatory 
conduct.136  What was the position concerning an implication by law? 
 
Priestley JA could see no reason why the terms implied ad hoc would not 
also be implied by law as a necessary incident of this standard form 
contract.137  In reaching this conclusion, His Honour drew support from 
statutory analogy, namely Acts of Parliament imposing terms upon 
particular classes of contract because ‘it was thought the terms were 
needed to make the contracts work more fairly between the parties’.138  In 
addition to statutory analogy, Priestley JA drew support for his 
conclusions from notions of good faith: 
 

The kind of reasonableness I have been discussing seems to me to have much 
in common with the notions of good faith which are regarded in many of the civil 
law systems of Europe and in all States in the United States as necessarily 
implied in many kinds of contract.  Although this implication has not yet been 

                                                           
132  When adopting the terminology of an implication ad hoc, Priestley JA referred to the 

article by H K Lucke ‘Ad Hoc Implications in Written Contracts’ (1973-1976) 5 
Adelaide Law Review 32. 

133  See above 2.2.1. 
134  Renard (1992) 26 NSWLR 234, 257. 
135  Ibid. 
136  Ibid 260. 
137  Ibid 260-261.  Even if construction contracts could not be categorised as a class of 

contract, Priestley JA was of the view that an implied obligation of reasonableness arose 
being a hybrid of fact and law: ibid 262-263. 

138  Ibid 263. 
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accepted to the same extent in Australia as part of judge-made Australian 
contract law, there are many indications that the time may be fast approaching 
when the idea, long recognised as implicit in many of the orthodox techniques of 
solving contractual disputes, will gain explicit recognition in the same way as it 
has in Europe and in the United States.139 

 
Priestley JA went on to opine that people generally had ‘grown used to 
the courts applying standards of fairness to contract which are wholly 
consistent with the existence in all contracts of a duty upon the parties of 
good faith and fair dealing in its performance’.140  In the view of Priestley 
JA, ‘this is in these days the expected standard, and anything less is 
contrary to prevailing community expectations’.141  
 
Despite Priestley JA’s comments concerning the obligation of good faith 
being regarded as fundamental in the evolution of the obligation in 
Australia, it is clear that these comments did not form part of the 
reasoning upon which His Honour’s conclusion was reached.142  It is 
interesting to contrast the approaches of Meagher and Handley JJA. 
 
Meagher JA 
 
Put simply, Meagher JA rejected the submission that reasonableness 
was a limitation on the exercise of the contractual powers.  
Reasonableness was not referred to expressly, or by necessary 
implication, nor was there any room to imply a term.143  In reaching this 
conclusion, it should be noted that Meagher JA did not canvass the 
implication of a term as a matter of law, only an implication ad hoc.  
Further, the judgment contains no reference to any putative obligation of 
good faith.  Meagher JA considered that there was no reason ‘why the 
principal should have regard to any interests except his own.’144  
Notwithstanding that the Principal was not burdened by any element of 
altruism, His Honour concluded that the Principal’s actions lacked 
justification and constituted repudiation.  Subclause 44.1 required that the 
Principal be ‘satisfied’ as to certain matters before exercising the powers 
conferred.  As the Principal’s decision was based on a fundamental 
misunderstanding of the relevant matters the requisite degree of 
satisfaction was not attained.145 
 
Handley JA 
 
Handley JA, like Priestley JA, found that the contractual power must be 
exercised reasonably but employed different reasoning.  As a matter of 
                                                           
139  Ibid 263-264. 
140  Ibid 268. 
141  Ibid. 
142  Ibid 271.  Baron has also observed that the comments were obiter: Adrian Baron, ‘‘Good 

Faith’ and Construction Contracts - From Small Acorns Large Oaks Grow’ (2002) 22 
Aust Bar Rev 54, 59.  The same point is affirmed in Burger King Corporation Pty Ltd v 
Hungry Jack’s Pty Ltd [2001] NSWCA 187, [154]. 

143  Renard (1992) 26 NSWLR 234, 275. 
144  Ibid. 
145  Ibid 276. 
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construction, the contract required the Principal to act both honestly and 
reasonably in forming the opinion that the Contractor had failed to show 
cause and, thereafter, in deciding whether to take over the work or to 
cancel the contracts.146  As the Principal’s decision, although honest, was 
objectively unreasonable, the power had been invalidly exercised. 
 
Criticism 
 
Notwithstanding its seminal Australian good faith status, there are many 
aspects of Renard147 that are unsatisfactory.  There was no reference to 
good faith by either Meagher JA or Handley JA and, as demonstrated, the 
reasoning processes employed by the three individual judges were quite 
disparate.148  Further, as noted, the only comments made concerning 
good faith (by Priestley JA) were obiter.149  Other aspects of Priestley 
JA’s judgment also raise concern.  To the extent that an obligation was 
implied by law, there is some inconsistency in Priestley JA’s treatment of 
the particular class of contracts to which the implication is applicable.  
Priestley JA initially confined his comments to that class of contract being 
standard form building contracts.150  However, as illustrated by the earlier 
quotation, the judgment also contemplates a duty of good faith and fair 
dealing in all contracts.151  It would seem, Priestley JA went too far in 
suggesting the existence of an obligation of good faith in all contracts152 
and this approach has not been generally followed in subsequent 
Australian decisions.153 
 
As previously noted, in seeking to develop the application of a common 
law good faith obligation, Priestley JA drew comfort from analogy to a 
number of pieces of legislation.  Whilst this approach (of using legislation 
to inform the development of the common law) cannot be questioned,154 
grave doubts have been raised concerning the particular pieces of 
legislation selected by Priestley JA for the purpose of this exercise.155  
 
                                                           
146  Ibid 280. 
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For the purposes of this research, one final criticism assumes 
considerable significance.  This criticism relates to Priestley JA’s 
invocation of community expectations156 to justify the development of an 
obligation of good faith.  One commentator has noted that there is a lack 
of empirical evidence to verify the existence of any such community 
expectations or standards.157  Another commentator has gone so far as to 
label such alleged community standards ‘imaginary’ and has questioned 
whether judges, by their experience or background, are particularly well 
qualified to identify community standards.158  Finn (both as an academic 
and a member of the judiciary) is another who has long been sceptical of 
the use of community standards in legal rhetoric and has said so 
repeatedly in print.159  Although understanding what animates an appeal 
to ‘community standards’, Finn considers it ultimately to be a contrivance 
that does little itself to justify the standard actually set in a given 
instance.160  There is also the issue of the constitution of the judging 
‘community’ which, in turn, will determine relevant standards of good 
faith.  Depending on the constitution of the hypothetical judging 
community, good faith standards may be based on the standards of the 
business or industry in question, the standards of the general community 
or the standards of some idealised conception of community.161 
 
2.2.3 Curial Reaction 
 
Division 
 
Apart from academic criticism, curial reaction to Priestley JA’s approach 
to good faith was also mixed.162  This divergence is well illustrated by the 
judicial approaches in Service Station Association Ltd v Berg Bennett & 
Associates Pty Ltd (‘SSA’)163 and Hughes Aircraft Systems International v 
Airservices Australia (‘Hughes’).164 
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SSA 
 
For his part, Gummow J (sitting in the Federal Court) greeted the views of 
Priestley JA with something less than unbridled enthusiasm in SSA.165  
The Service Station Association Ltd (‘the Association’) had as an object 
the promotion of the commercial interests of New South Wales service 
station owners.  As part of this function the Association produced a 
monthly magazine.  The respondent, Berg Bennett & Associates Pty Ltd, 
had been previously engaged to publish the magazine and to advise 
upon its design and layout.  After this arrangement had been in place for 
a number of years, the respondent wrote to the Association notifying that 
publication of the magazine would cease and that it intended to establish 
a new magazine that would be independent and would concentrate on 
more commercial matters.  In the final issue of the magazine published by 
the respondent there was a centre spread advertisement for the new 
publication and a letters page in which telephone calls to the respondent 
were solicited.  Contrary to the terms of the written agreement between 
the parties, the Association had not approved the publication of either of 
these features in the magazine. 
 
In seeking both injunctive and declaratory relief, the Association argued, 
inter alia, that the respondent had breached an implied term to give 
business efficacy to the express terms of the agreement and had also 
breached an implied term that the respondent would act in good faith 
towards the Association in performance of the contract.  For present 
purposes the more significant argument advanced by the Association was 
the submission that the respondent would act in good faith.  In particular, 
it was submitted that the respondent would neither use confidential 
information (the Association’s subscription list) without the Association’s 
prior consent nor compete with the Association during the currency of the 
agreement. 
 
Gummow J was not prepared to accede to this argument.  In Gummow 
J’s view there was no authority binding the court to support the 
implication by law of a term of such width as that pleaded namely to act in 
good faith:166 
 
 Anglo-Australian contract law as to the implication of terms has heretofore 

developed differently, with greater emphasis upon specifics, rather than the 
identification of a genus expressed in wide terms.  Equity has intervened in 
matters of contractual formation by the remedy of rescission, upon the grounds 
mentioned earlier.  It has restrained freedom of contract by inventing and 
protecting the equity of redemption, and by relieving against forfeitures and 
penalties.  To some extent equity has regulated the quality of contractual 
performance by the various defences available to suits for specific performance 
and for injunctive relief.  In some, but not all, of this, notions of good conscience 
play a part.  But it requires a leap of faith to translate these well-established 
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doctrines and remedies into a new term as to the quality of contractual 
performance, implied by law.167 

 
In relation to the ‘community standards’ that were invoked by Priestley JA 
in Renard,168 Gummow J opined that the ‘[i]nvocation of “community 
standards” may be no more than an invention by the judicial branch of 
government of new heads of “public policy”, something long ago regarded 
as a risky enterprise.’169  This curial criticism of ‘community standards’, 
being the underlying basis of any good faith obligation, is consistent with 
the academic criticism previously mentioned.170 
 
Hughes 
 
The leap of faith disavowed by Gummow J in SSA171 was made by Finn J 
in Hughes.172  Hughes was the unsuccessful tenderer in a two party bid 
for the award of a contract.  Hughes claimed that the Civil Aviation 
Authority (‘CAA’) failed to conduct itself fairly and in accordance with 
defined procedures and criteria in awarding the contract to the other 
bidder, Thompson Radar Australia Corporation Ltd (‘Thompson’).  One of 
the four distinct causes of action formulated as part of Hughes’ principal 
claim was an action for breach of contract (or contracts).  Hughes 
propounded a contractual term to the effect that the [CAA] would conduct 
its evaluation fairly and in a manner that would ensure equal opportunity 
to Hughes and Thompson. 
 
This term was propounded on three (3) bases.  First, it was submitted 
that the term was an express one; secondly, that it should be implied ad 
hoc and thirdly, that it should be implied in law either in its own right or as 
a manifestation of a general implied term of good faith and fair dealing.173  
Whilst not prepared to find the existence of an express term, Finn J was 
clear in his view that the term suggested should be implied ad hoc (the 
case for this implication being described as ‘overwhelming’).174  Whilst 
this conclusion made it strictly unnecessary, Finn J deemed it 
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appropriate175 to discuss the third proposition, namely, an implication in 
law. 
 
In relation to the submission that the proposed term was a manifestation 
of a general implied duty of good faith and fair dealing, Finn J observed: 
 

I should add that, unlike Gummow J, I consider a virtue of the implied duty to be 
that it expresses in a generalisation of universal application, the standard of 
conduct to which all contracting parties are to be expected to adhere throughout 
the lives of their contracts.176 

 
The remaining observations of Finn J, germane to this discussion, relate 
to the submission that a term of good faith should be implied as a matter 
of law as a legal incident of a particular class of contract.  Once again, 
Finn J considered this submission to have been successfully made out.  
In reaching this conclusion, the role of public policy was specifically 
acknowledged.177 
 
Of significance for later purposes is the express recognition in the 
judgment that the status or function of one or both of the contracting 
parties is relevant when considering the implication of a term ‘as a 
necessary incident of a definable category of contractual relationship.’178  
Beyond the particular factual circumstances that arose in this instance,179 
Finn J’s observation concerning the status of the contracting parties is 
clearly capable of wider application.  In particular, parties that are privy to 
a commercial contract providing the basis for an ongoing relationship may 
well have reasonable expectations of contractual behaviour consistent 
with an implied obligation of good faith.180 
 
Other Difficulties 
 
The curial division apparent in the aftermath of Renard181 was not limited 
to the issue of whether an obligation of good faith should, or should not, 
be implied.  Even for advocates of an implied obligation of good faith, a 
further unfortunate by-product of Renard182 was the uncertainty 
engendered as to the basis on which the term was being implied.  Was 
good faith being implied as a matter of fact, a matter of law, some form of 
hybrid implication of both fact and law or could it potentially be justified on 
both bases?  In a small number of reported instances the implication has 
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been made, or treated, as a matter of fact alone.183  In Renard184 
Priestley JA justified his conclusion, in part, on business efficacy grounds 
and also suggested a hybrid implication of fact and law on the basis that 
there was no real difference between these types of implication.185  In 
Hughes186 when Finn J implied a term of good faith and fair dealing the 
term was implied as a matter of both fact and law. 
 
In addition to this inconsistency of judicial approach, there are instances 
where the basis of implication is open to considerable doubt.  It is 
suggested, with respect, that the decision of the New South Wales Court 
of Appeal in Alcatel Australia Ltd v Scarcella187 falls squarely in this 
category.  At least one commentator agrees, having labelled the basis of 
implication in this instance as ‘completely ambiguous’.188  Similarly, in 
Burger King Corp v Hungry Jack’s Pty Ltd (‘Burger King’),189 the 
implication was said to be made as a matter of law but analysis of the 
language employed by the New South Wales Court of Appeal appears to 
be more consistent with an implication as a matter of fact.190 
 
Notwithstanding a degree of inconsistency and ambiguity in past 
approaches, more recent Australian decisions have generally approached 
the task of potential implication of an obligation of good faith in 
contractual performance and enforcement as being a matter of law, rather 
than fact.191  In Burger King192 the New South Wales Court of Appeal193 
noted, with approval, that there was an increasing acceptance that if a 
term of good faith was to be implied, that it was to be implied as a matter 
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of law.194  Recent decisions which do not adopt this approach195 are 
regarded as standing on their own.196 
 
2.2.4 Current Position 
 
While the debate (and division) apparent in the immediate aftermath of 
Renard197 has continued,198 it had appeared, in more recent times, to be 
dissipating.  A more consistent (albeit not uniform)199 pattern seemed to 
be emerging with a number of Australian courts (lower in the judicial 
hierarchy) being prepared to hold directly, tacitly accept or assume 
(without making a final determination)200 that good faith was implied, as a 
matter of law,201 in the performance and enforcement of a very broad 
class of contract, namely, commercial contracts per se.202  Although there 
is reason to question the broadness of this approach,203 the approach is 
nevertheless reflected in certain decisions of the Federal Court,204 the 
New South Wales Court of Appeal,205 certain decisions of the Supreme 
Courts of Victoria206 and Western Australia207 and has crept into 
pleadings in commercial matters in Queensland.208 
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Varangian v OFM Capital Limited [2003] VSC 444, [179]; Golden Sands Pty Ltd v 
Davegale Pty Ltd [2003] VSC 458, [39]; Esso Australia Resources Pty Ltd v Southern 
Pacific Petroleum NL [2004] VSC 477, [130]. 

207  See, eg, Central Exchange Ltd v Anaconda Nickel Ltd [2002] WASCA 94, [13], [55]. 
208  See, eg, Elfic Ltd v Macks [2000] QSC 18, [109]; Cook’s Construction Pty Ltd v Stork 

ICM Australia Pty Ltd [2004] QSC 66, [20]; A J Sweeney Pty Ltd v T W Hedley Pty Ltd 
[2004] QSC 390, (BC 200407900, 5). 



 41

 
Unfortunately, the High Court has not yet participated in the good faith 
debate.  In Royal Botanic Gardens and Domain Trust v South Sydney 
City Council209 an opportunity arose.  The High Court was called upon to 
construe a clause in a long-term lease to determine a variation in rental.  
Both parties to the litigation accepted that the landlord’s power to 
determine rent was both subject to an obligation of, and exercised in, 
good faith.  Due to this concession, the particular issue was treated as 
simply one of construction of the express lease terms.210  The majority,211 
while acknowledging the ‘debate in various Australian authorities 
concerning the existence and content’ of an implied obligation of good 
faith in contractual performance and in the exercise of contractual rights 
and powers, did not consider it an appropriate occasion to determine 
these issues.212  Kirby and Callinan JJ also did not consider it necessary 
to address the good faith issue.213 
 
Notwithstanding a considerable degree of recognition of the implied good 
faith obligation by courts lower in the judicial hierarchy, the absence of a 
binding High Court authority has left a number of issues unresolved.  
These important issues214 are canvassed separately in the chapters that 
follow. 

                                                           
209  (2002) 186 ALR 289. 
210  For a detailed discussion of this decision refer to J W Carter and A Stewart, 

‘Interpretation, Good Faith and the “True Meaning” of Contracts: The Royal Botanic 
Decision’ (2002) 18 JCL 182. 

211  Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ. 
212  (2002) 186 ALR 289, 301. 
213  For discussion of the individual judgments of Kirby and Callinan JJ, see below 8.3. 
214  Introduced at 1.3 above. 
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Chapter Three• 
 

Unresolved General Issues 
 
As mentioned in chapter one, a variety of general issues remain 
unresolved concerning the operation of the implied common law 
obligation of good faith in the performance and enforcement of Australian 
commercial contracts.  A number of these issues will be examined in this 
chapter.  The purpose of undertaking this examination is to lay the 
groundwork for the subsequent development of the proposed model and 
to delineate its likely scope of operation. 
 
3.1 The Meaning of ‘Good Faith’? 
 
It is one thing to say that an obligation of good faith may be implied in 
certain commercial contracts; however, there remains the significant 
difficulty1 of giving meaning to the implied obligation.2 
 
There can be no doubt that a universally accepted definition of the term 
‘good faith’ has proved elusive in the Australian context,3 as elsewhere.4  

                                                           
•  Certain parts of this chapter have been published: Bill Dixon, ‘Common Law 

Obligations of Good Faith in Non-Fiduciary Joint Ventures’ in W D Duncan (ed), Joint 
Ventures Law in Australia (2nd ed, 2005) 81-116 (chapter three). 

1  The problems in defining ‘good faith’ were canvassed in Aiton Australia Pty Ltd v 
Transfield Pty Ltd (1999) 153 FLR 236. 

2  There is a wealth of literature concerning the meaning of the term ‘good faith’.  
Reference may be made to numerous Australian articles, see, eg, J W Carter and M P 
Furmston, ‘Good Faith and Fairness in the Negotiation of Contracts’ (1994) 8 JCL 1 
(part 1); (1994) 8 JCL 93 (part 2); H K Lucke, ‘Good Faith and Contractual 
Performance’ in P D Finn (ed), Essays on Contract (1987) 155; E Maloney, ‘Contracts 
and the Concept of Good Faith’ (1993) 29 ACLN 32; A F Mason, ‘Contract, Good Faith 
and Equitable Standards in Fair Dealing’ (2000) 116 LQR 66; J M Paterson, ‘Good Faith 
in Commercial Contracts? A Franchising Case Study’ (2001) 29(4) ABLR 270; E Peden, 
Good Faith in the Performance of Contracts (2003); S M Waddams, ‘Good Faith, 
Unconscionability and Reasonable Expectations’ (1995) 9 JCL 55; D Yates, ‘Two 
Concepts of Good Faith’ (1995) 8 JCL 145.  For an English approach, see, eg, R 
Brownsword, N Hird and G Howells (eds), Good Faith in Contract: Concept and 
Context (1999).  For Canadian commentary, see, eg, M G Bridge, ‘Does Anglo-
Canadian Contract Law Need a Doctrine of Good Faith?’ (1984) 9 Canadian BLJ 385; 
D Stack, ‘The Two Standards of Good Faith in Canadian Contract Law’ (1999) 62 
Saskatchewan Law Review 201.  In the American context, see, eg, S J Burton, ‘Breach 
of Contract and the Common Law Duty to Perform in Good Faith’ (1980) 94 Harv Law 
Review 369; R S Summers, ‘Good Faith in General Contract Law and the Sales 
Provisions of the Uniform Commercial Code’ (1968) 54 Virginia L Rev 195; R S 
Summers, ‘The General Duty of Good Faith - Its Recognition and Conceptualization’ 
(1982) 67 Cornell Law Review 810. 

3  A Baron, ‘‘Good Faith’ and Construction Contracts - From Small Acorns Large Oaks 
Grow’ (2002) 22 Aust Bar Rev 54, 54.  See, also, Peden, above n 2, 159. 

4  In the European context, it has been noted that the term ‘good faith’ is notoriously 
difficult to define: James Gordley, ‘Good Faith in Contract Law in the Medieval Ius 
Commune’ in Reinhard Zimmermann and Simon Whittaker (eds), Good Faith in 
European Contract Law (2000) 93, 93. 
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Some consider it unlikely that the term has a fixed meaning.5  The fact 
that no one satisfactory definition has evolved should not be viewed as 
surprising.  Perhaps like other fundamental terms applied to human 
conduct such as ‘honesty’ or ‘malice’,6 ‘good faith’ (in a similar manner to 
‘unconscionability’) is a term ‘better described than defined’.7 
 
Even in countries with a large volume of good faith jurisprudence and a 
considerable body of academic writing, the meaning of the term has 
proved elusive.  In their four volume commentary on the requirement of 
good faith in the UCC, White and Summers wryly observe ‘we caution 
anyone who is confident about the meaning of good faith to reconsider.’8  
The good faith experience in the United States will serve as but one brief 
illustration of the difficulties inherent with the good faith standard. 
 
The key good faith provisions under both the Restatement and the UCC 
respectively have already been mentioned.9  It is noteworthy that the 
conceptualisation of good faith in the Restatement is quite different to that 
in the UCC.  Rather than adopting a definitional approach, there is an 
Official Comment and Reporter’s Note that accompanies s 205 of the 
Restatement that suggests that the phrase ‘good faith’ is used in a variety 
of contexts and that its meaning will depend upon the context.  The 
phrase is also said to raise the notion of ‘faithfulness to an agreed 
common purpose and consistency with the justified expectations of the 
other party’ and to exclude conduct involving ‘bad faith’, because conduct 
of that kind violates community standards of decency, fairness or 
reasonableness.10 
 
Some would suggest that the approach evidenced in the Restatement is 
to be preferred: 
 
 In drafting section 205, he [Professor Braucher - the draftsman] was mindful of 

the impossibility of devising a definition of a general positive meaning for good 
faith that would avoid the twin hazards of colliding with the Scylla of restricted 
specificity and spiraling [sic] into the Charybdis of vacuous generality.  He 
eschewed general definitions altogether and instead conceptualized the 
requirement of good faith in section 205, the Comment, and the Reporter’s Note 
in terms of excluder analysis.11  Thus, section 205 of the Restatement Second is 
superior in conceptualization to its Uniform Commercial Code counterpart.12 

 
                                                           
5  Bropho v Human Rights and Equal Opportunity Commission (2004) 204 ALR 761, 783-

785. 
6  J F O’Connor, Good Faith in English Law (1990) 10. 
7  The terminology used by Mahoney JA to describe unconscionability in Antonovic v 

Volker (1986) 7 NSWLR 151, 165: referred to by Mason, above n 2, 89.  Some even 
doubt that the term ‘good faith’ can be defined: Steyn J, ‘The Role of Good Faith and 
Fair Dealing in Contract Law: A Hair-Shirt Philosophy?’ [1991] Denning LJ 131, 140. 

8  Uniform Commercial Code, Vol 1 (4th ed, 1995) 187 as referred to by P Finn, ‘Equity 
and Commercial Contracts: A Comment’ (2001) AMPLA Yearbook 414, 420. 

9  See above 2.1.2. 
10  Comment B to the Principles of European Contract Law also refers to ‘community 

standards of decency, fairness and reasonableness.’ 
11  Professor Summers’ excluder analysis is discussed further shortly. 
12  Summers (1982), above n 2, 825. 
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However, conceptualisation aside, the potential for disputation can be 
immediately seen from the terms of the Official Comment and Reporter’s 
Note accompanying s 205.  The Note juxtaposes the justified 
expectations of the contractual parties, on the one hand, with community 
standards, on the other.  While these underlying bases of good faith have 
the potential to coincide, they are also potentially quite disparate in their 
operation. There is clearly no guaranteed convergence between what the 
parties may expect and what community standards may demand. 
 
Demonstrating a similar potential for divergence, there is a range of 
academic viewpoints in the United States as to the meaning of the good 
faith obligation.13 
 
Excluder Analysis 
 
By way of example, consistent with a conceptualisation that eschews a 
definitional approach,14 Professor Summers15 described the duty of good 
faith as an ‘excluder’.  According to Summers’ excluder analysis,16 the 
phrase ‘good faith’, 
 

[i]s a phrase without general meaning (or meanings) of its own and serves to 
exclude a wide range of heterogeneous forms of bad faith.  In a particular 
context the phrase takes on specific meaning, but usually this is only by way of 
contrast with the specific form of bad faith actually or hypothetically ruled out.17 

 
In other words, ‘it is easier to spot bad faith than it is to define good faith, 
so good faith is the absence of bad faith.’18  Summers’ excluder analysis 
functions to rule out bad faith behaviour arising in the form of 
‘opportunistic behaviour, abuse of power and interfering with the other 
party’s performance.’19  This excluder analysis is reflected in the Official 
Comment to s 205 of the Restatement20 which provides: 
 

A complete catalogue of types of bad faith is impossible, but the following rate 
among those which have been recognised in judicial decisions: evasion of the 
spirit of the bargain, lack of diligence and slacking off, wilful rendering of 
imperfect performance, abuse of power to specify terms, and interference with 
or failure to cooperate in the other party’s performance.21 

                                                           
13  E Webb, ‘The Scope of the Implied Duty of Good Faith - Lessons from Commercial and 

Retail Leasing Cases’ (2001) 9 APLJ 1, 4. 
14  Summers (1982), above n 2, 830. 
15  Writing in the context of the UCC. 
16  An analysis which Summers suggests was first articulated by philosophers, including 

Aristotle and J L Austin: Summers (1982), above n 2, 827. 
17  Summers (1968), above n 2, 199. 
18  E Allan Farnsworth, ‘Ten Questions About Good Faith and Fair Dealing in United 

States Contract Law’ [2002] AMPLA Yearbook 1, 5. 
19  J Iglesias, ‘Comment: Applying the Implied Covenant of Good Faith and Fair Dealing to 

Franchises’ (2004) 40 Hous L Rev 1423, [1451]. 
20  Where, unlike the UCC, there is no attempt made to give ‘good faith’ a positive 

meaning. 
21  It has been independently recognised (by Professor Braucher - the reporter for the 

Restatement) that Summers’ 1968 article (Summers (1968), above n 2) substantially 
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The approach represented by the excluder analysis is not restricted to 
academic writing or judgments from the United States.22  In Canada it has 
been similarly observed that good faith cannot be defined with any 
meaningful precision and the only definition or guidance that can be 
provided ‘is via modern examples of bad faith behaviour.’23  As shall be 
demonstrated, this approach has also been cited with approval in 
Australia and a similar approach has been employed in England in a 
decision dealing with the duty of good faith in the insurance context.  In 
Manifest Shipping Co Ltd v Uni-Polaris Shipping Co Ltd24 Scott LJ 
observed that ‘[u]nless the assured has acted in bad faith, he cannot, in 
my opinion, be in breach of a duty of good faith, utmost or otherwise.’25 
 
Of course, excluder analysis begets the question: can you define ‘bad 
faith’ or merely provide examples of bad faith behaviour?  In discussing 
difficulties of this type, Iglesias refers to an instance where one court 
characterised bad faith in the same manner that US Supreme Court 
Justice Potter Stewart famously defined pornography: ‘I know it when I 
see it.’26 
 
Foregone Opportunities 
 
Summers’ excluder analysis is frequently contrasted with the foregone 
opportunities approach championed by Professor Stephen Burton,27 an 
approach which seeks to give effect to the parties’ contractual 
expectations.  Burton utilised a cost perspective to seek to give 
substantive meaning to the term ‘good faith’.  In addition to the 
promisee’s expectation of receiving the promised contractual benefit, 
Burton argued that the expectation interest included the expected costs to 
the promisor, consisting of alternative opportunities foregone when the 
contract was formed.  Put another way, an express contractual promise 
‘should be viewed as entailing representations as to the future, both 
regarding the resources to be received by the promisee and 
simultaneously regarding opportunities foregone by the promisor.’28 
 
Adopting this approach, the discretion-exercising party performs in good 
faith when discretion is exercised for any purpose within the reasonable 
contemplation of the parties, and in bad faith when discretion is exercised 
                                                                                                                                                             

influenced the recognition and conceptualisation of good faith in s 205 of the 
Restatement: Summers (1982), above n 2, 810. 

22  See, eg, Tymshare Inc v Covell 727 F 2d 1145 (DC Cir 1984) as referred to by Barrett J 
in Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [70]. 

23  Gateway Realty Ltd v Arton Holdings Ltd (No.3) (1991) 106 NSR (2d) 180, 197 as 
referred to by Gummow J in Service Station Association Ltd v Berg Bennett & 
Associates Pty Ltd 117 ALR 393, 405. 

24  [2001] 2 WLR 170. 
25  Manifest Shipping Co Ltd v Uni-Polaris Shipping Co Ltd [2001] 2 WLR 170, 207. 
26  Iglesias, above n 19, [1428]. 
27  The exchanges between Summers and Burton, in an attempt to define good faith and 

map out its parameters, have become, at times, matters of furious academic debate: 
Webb, above n 13, 3. 

28  Burton, above n 2, 377. 
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to recapture opportunities foregone when the contract was formed (that 
is, when the discretion-exercising party refuses to pay the expected cost 
of performance).29  As such, contractual discretion may be exercised 
legitimately for purposes reasonably contemplated by the parties 
(including ordinary business reasons).  However, discretion cannot be 
exercised to recapture foregone opportunities as this conduct harms the 
expectation interest of the dependent party.30 
 
Lucke suggests that the crux of Burton’s approach is to limit discretion in 
a manner similar to the way in which the powers of administrative 
authorities are limited by Australian administrative law: 
 
 such discretion must be exercised for the kinds of motives which the contract 
 contemplates and not for those which, by virtue of contractually created 
 expectations ... are reprehensible.31 
 
While Summers’ excluder analysis has been criticised as unsatisfactory 
‘because it provides no reason for characterising certain types of conduct 
as contrary to good faith’ and provides little guidance for new cases,32 
Burton’s model has not been immune from criticism.  Summers criticises 
the Burton model for being less general, being based on only those cases 
in which parties have in fact conferred on one of the parties some 
genuine discretionary power in matters of contractual performance.  
Summers observes that many good faith performance cases are not of 
this kind; they do not confer discretion to perform in some way.33  Lucke, 
while conceding its value, has also noted the narrowness of the Burton 
formulation and opined that it should not be understood as a 
comprehensive attempt to delineate the boundaries of the good faith 
obligation.34 
 
General Division 
 
It is not only academics in the United States who remained divided about 
the meaning of good faith.  The judiciary is also divided.  Professor 
Hunter has recently highlighted the division in the courts in the United 
States on the meaning of the good faith doctrine and its wider 
application:35 
 
                                                           
29  Ibid 369-373. 
30  Ibid 372. 
31  H K Lucke, ‘Good Faith and Contractual Performance’ in P D Finn (ed), Essays on 

Contract (1997) 155, 161. 
32  Paterson, above n 2, 277.  Paterson, in turn, refers to: S J Burton, ‘More on Good Faith 

Performance of a Contract: A Reply to Professor Summers’ (1984) 69 Iowa Law Review 
497, 508-511; D M Patterson, ‘Wittgenstein and the Code: A Theory of Good Faith 
Performance and Enforcement Under Article Nine’ (1988) 137 University of 
Pennsylvania Law Review 335, 346-352. 

33  Summers (1982), above n 2, 834. 
34  Lucke, above n 31, 161. 
35  In an article referred to by Finn J, ‘Good Faith and Fair Dealing and ‘Boats Against the 

Current’’ (Paper presented at the Second Biennial Conference on the Law of 
Obligations, Melbourne, 16 July 2004) 3. 
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Is the implied covenant a substantive term?  If so, what is its content and how is 
that to be determined?  Or is the concept simply a ‘gap filler’ to be used 
sparingly when the parties have left terms open or have used ambiguous 
language?....Does it mean anything more than the absence of bad faith?  What 
is the relationship between good faith and party autonomy? 

 
The answers to these various questions divide current American courts, roughly, 
into two camps.  One might be called the ‘neoformalist’ camp in which party 
autonomy and the strict application of the language of an agreement are valued 
highly.  The other might be called the ‘contextualist’ camp in which courts take a 
more active role in construing the concept of good faith to have an independent 
substantive content.36 

 
As noted by Hunter,37 in part this judicial division in the United States may 
be traced to the words of Scalia J in Tymshare Inc v Covell.38  According 
to Scalia J, the good faith concept honoured ‘the reasonable expectations 
created by the autonomous expressions of the contracting parties.’39  
Unfortunately for good faith jurisprudence in the United States, the 
‘contextualist’ camp seized on the words ‘reasonable expectations’ while 
the ‘neoformalist’ camp40 predictably seized on the words ‘autonomous 
expressions of the contracting parties’.  The neoformalists place a 
premium on the allocation of risk negotiated at the outset,41 while the 
contextualists examine how contractual rights are exercised within the 
context of the relationship.42  The continuing division between these two 
camps leads Hunter to conclude that there is considerable uncertainty 
about the full meaning of the good faith concept.43 
 
Given the division of opinion evident in wider good faith jurisprudence 
from the United States, it is perhaps not surprising that, in Renard,44 
Priestley JA made no attempt to define ‘good faith’.  Priestley JA simply 
approved the ‘excluder’ analysis of Professor Summers.45  However, not 
all Australian judges or commentators have limited themselves to the 
excluder analysis that Priestley JA considered to be quite ‘workable’.46  In 
South Sydney District Rugby League Football Club Ltd v News Ltd,47 Finn 
J opined that ‘good faith’ had an identifiable meaning.  The implication of 

                                                           
36  H O Hunter, ‘The Growing Uncertainty About Good Faith in American Contract Law’ 

(2004) 20 JCL 50, 51. 
37  Ibid. 
38  727 F 2d 1145 (DC Cir 1984). 
39  Tymshare Inc v Covell 727 F 2d 1145 (DC Cir 1984), 1152. 
40  The decision most often associated with the neoformalist camp is Kham & Nate’s Shoes 

No 2, Inc v First Bank of Whiting 908 F 2d 1351 (7th Cir 1990) as referred to by Hunter, 
above n 36, 52. 

41  As to the general rise of neoformalism see John E Murray Jr, ‘Contract Theories and 
Neoformalism’ (2003) 71 Fordham L Rev 869 as referred to by Hunter, above n 36, 55. 

42  Hunter, above n 36, 55. 
43  Ibid 56. 
44  (1992) 26 NSWLR 234. 
45  Summers (1968), above n 2, 196.  The same approach was adopted by Byrne J in Far 

Horizons Pty Ltd v McDonald’s Australia Ltd [2000] VSC 310, [124].  The New South 
Wales Court of Appeal also cited the excluder analysis in Burger King [2001] NSWCA 
187, [150]. 

46  Renard (1992) 26 NSWLR 234, 266. 
47  (2000) 177 ALR 661. 
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a term of good faith was considered to require, at least, that the parties 
be bound to ‘the spirit of the bargain’ and not to render illusory contractual 
entitlements.48  Other members of the judiciary and academic 
commentators have favoured the view that good faith operates as a 
restraint on self-interest at least to the extent that this is 
unconscionable.49 
 
Sir Anthony Mason has observed50 that good faith may embrace no less 
than three related notions: an obligation on the parties to cooperate in 
achieving the contractual objects (loyalty to the promise itself),51 
compliance with honest standards of conduct52 and compliance with 
standards of conduct which are reasonable having regard to the interests 
of the parties.53  As recently noted by Barrett J, the more substantial and 
separate meaning of the duty of good faith would seem to lie in the 
second and third limbs of Sir Anthony’s formulation.54  As these limbs 
operate to exclude behaviour that exhibits symptoms of ‘bad faith’ they 
may be seen as giving effect to the excluder analysis whilst also seeking 
to give the term ‘good faith’ an identifiable meaning.  Sir Anthony Mason’s 
approach was cited with approval by Finn J in Hughes55 and by Sheller 
JA in Alcatel Australia Ltd v Scarcella.56  More recently, this approach 
was also cited with evident approval by the New South Wales Court of 
Appeal (Sheller, Beazley and Stein JJA) in Burger King.57  However, 
notwithstanding this support, no definition of ‘good faith’ has been 
uniformly agreed upon58 with the cases demonstrating a ‘regrettable lack 
of uniformity’.59 
 
3.2 Basis of the Obligation 
 
The lack of a uniformly agreed definition highlights the significance that 
must be attached, as in the United States, to the underlying basis of the 
implied good faith obligation.60  In this regard, the first selected 
                                                           
48  Ibid [426]. 
49  See, eg, Einstein J in Aiton Australia Ltd v Transfield Pty Ltd (1999) 153 FLR 236, 263-

265 adopting an approach similar to J Stapleton, [2000] Current Legal Problems 1, 5-6.  
Seddon and Ellinghaus make the comment that such an approach may make it difficult 
to distinguish good faith from unconscionable conduct: N C Seddon and M P 
Ellinghaus, Cheshire & Fifoot’s Law of Contract (8th Aust ed, 2002) 422.  For further 
discussion of this issue, see below 3.5. 

50  Mason, above n 2, 69. 
51  A duty of cooperation of the Mackay v Dick (1881) 6 App Cas 251 variety, as recently 

affirmed by the High Court in Peters (WA) Ltd v Petersville (2001) 75 ALJR 1385. 
52  A subjective requirement. 
53  For a discussion of the issue whether the good faith obligation is tantamount to an 

obligation to act reasonably in contractual performance and enforcement, see below 3.3. 
54  Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [64]. 
55  (1997) 146 ALR 1, 37. 
56  (1998) 44 NSWLR 349, 367. 
57  [2001] NSWCA 187, [169]-[171]. 
58  Peden, above n 2, 159. 
59  Vodafone Pacific Ltd v Mobile Innovations Ltd [2004] NSWCA 15, [192]. 
60  The underlying basis of the good faith obligation will also be critical in the context of 

potential contractual exclusion of the implied obligation.  As to this separate, but related, 
issue, see below 7.1. 
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benchmark, as introduced in chapter one, assumes considerable 
significance.  Is the underlying basis of the obligation the reasonable 
expectations or interests of the contractual parties or is it a much more 
broadly based notion of community standards?61 
 
3.2.1 Reasonable Expectations or Community Standards? 
 
In the past, there is no doubt that a number of academic commentators, 
who supported the express recognition of an implied obligation of good 
faith in Australian contract law, commonly envisaged the obligation being 
based on ‘generalised moral standards of fairness, loyalty or cooperation.  
This approach [was] justified as reflecting community sentiments or 
ideals62 about the desirable values in a contractual relationship.’63  The 
same approach (with an appeal to moral standards) was reflected, as we 
have seen, in the invocation of community expectations by Priestley JA in 
Renard.64 
 
Interestingly, there is very little judicial support for this approach in more 
recent Australian decisions.  In the same way that a good faith obligation 
allegedly centred on broad moral standards has found less explicit 
support in decisions in the United States,65 the prevailing trend of recent 
Australian lower court authority66 indicates that the content of the good 
faith obligation is increasingly likely to be based on the reasonable 
expectations or legitimate interests of the contractual parties.67  Serving 
as but one example, the final conclusions of Barrett J in Overlook v 
Foxtel68 are instructive: 
 

Foxtel did not act in a capricious way: on the contrary, its action was deliberate 
and reasoned and had both a rational basis and an objective explanation.  
Furthermore, the action was not purely selfish and destructive of the position of 
Overlook or such as to cause Overlook’s rights to become nugatory, worthless 
or seriously undermined … Foxtel’s actions involved no departure from 
standards of conduct which are honest, as well as being reasonable having 
regard to the parties’ interests.69 

                                                           
61  For further discussion of this particular issue, refer to Paterson, above n 2. 
62  Being the same broad community expectations that are arguably exemplified in 

legislative initiatives such as s 51AC of the Trade Practices Act 1974 (Cth): W D 
Duncan, ‘The Implication of a Term of Good Faith in Commercial Leases’ (2002) 9 
APLJ 209, 216. 

63  J M Paterson, ‘Limits on a Lender’s Right to Repayment on Demand: Construction, 
Implication and Good Faith?’ (1998) 26 ABLR 258, 261. 

64  (1992) 26 NSWLR 234, 268. 
65  J M Paterson, ‘Duty of Good Faith Does it Have a Place in Contract Law?’ (2000) 74 

LIJ 47, 49. 
66  See, eg, Alcatel Australia Ltd v Scarcella (1998) 44 NSWLR 349, 367; Overlook v 

Foxtel (2002) Aust Contracts Rep 90-143, [83].  In Central Exchange Ltd v Anaconda 
Nickel Ltd (2001) 24 WAR 382, Parker J referred to a ‘reasonable standard of conduct 
having regard to the interests of both the plaintiff and the defendant.’: at [39]. 

67  There is also academic support for this approach given that it abdicates an approach to 
the implication of good faith based on ‘some transcendent vision of fair dealing’: 
Paterson, above n 63, 272. 

68  (2002) Aust Contracts Rep 90-143. 
69  Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [83]. 
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Similarly, in the United States, the Official Comment to s 205 of the 
Restatement links good faith with the justified expectations of the other 
party to the contract.70  There is also a degree of support for such an 
approach emanating from a number of decisions in the United States.71 
 
3.2.2 Legitimate Interests 
 
In an all but identical vein to treating the parties’ reasonable expectations 
as the underlying basis, the linkage of the basis of the good faith 
obligation to the legitimate interests of the contractual parties also enjoys 
a substantial line of academic and judicial support.  Finn was one of the 
first Australian commentators to equate a duty to act in good faith with a 
positive requirement to have regard to the other contractual party’s 
legitimate interests.72  In turn this was in recognition of the power that 
may be wielded within a contractual relationship:  
 

Relationships, whatever their type, inevitably give to one or both parties the de 
facto capacity to affect adversely the interests of the other.  Expectations can be 
thwarted, obligations ignored, vulnerability exploited, legitimate interests 
disregarded, powers exercised harshly, and so on.73 

 
Lubbe has also suggested that good faith requires that a measure of 
recognition and respect be afforded to the legitimate interests of the other 
party.74  Peden also proposes a meaning of good faith as a requirement 
that regard be had of the other party’s interests75 without subordinating 
one’s own interests.76  Although not in the context of a good faith claim, a 
similar judicial approach was taken by Mason J77 in Hospital Products Ltd 
v United States Surgical Corp78 where he recognised an obligation upon 
a defendant to have due regard to the plaintiff’s interests.79  This theme 
was further developed by Sir Anthony Mason when he noted, writing 
extrajudicially: 
 

A contract may confer power on a contracting party in terms wider than are 
necessary for the protection of the legitimate interests of that party.  In such a 

                                                           
70  Although it is expressly acknowledged that the Restatement also invokes community 

standards (see above 3.1). 
71  Relevant American authorities are cited by Paterson, above n 2, 278. 
72  P D Finn, ‘The Fiduciary Principle’ in T G Youdan (ed), Equity, Fiduciaries and Trusts 

(1989) 4 as referred to by J W Carter and M P Furmston, ‘Good Faith and Fairness in the 
Negotiation of Contracts Part 1’ (1994) 8 JCL 1, 6. 

73  P Finn, ‘Commerce, the Common Law and Morality’ (1989) 17 MULR 87, 95. 
74  Gerhard Lubbe, ‘Bona Fides, Billikheid en die Openbare Belang in die Suid-Afrikaanse 

Kontraktereg (1990) 1 Stellenbosch LR 7 as referred to by Dale Hutchison, ‘Good Faith 
in the South African Law of Contract’ in R Brownsword, N Hird and G Howells (eds), 
Good Faith in Contract: Concept and Context (1999) 213, 232. 

75  Peden, above n 2, 159. 
76  Ibid 160.  Peden, in turn, cites J W Carter and M P Furmston, ‘Good Faith and Fairness 

in the Negotiation of Contracts Part 1’ (1994) 8 JCL 1, 6. 
77  In a dissenting judgment in so far as it recognised a fiduciary duty (albeit a fiduciary 

duty that was limited in its scope). 
78  (1984) 156 CLR 41. 
79  Ibid 101. 



 52

case, the courts will interpret the power as not extending to action proposed by 
the party in whom the power is vested when that action exceeds what is 
necessary for the protection of the party’s legitimate interests.80 

 
More recently, this approach has received the express support of Barratt 
J who opined that good faith involves ‘a duty to recognise and to have 
due regard to the legitimate interests of both the parties in the enjoyment 
of the fruits of the contract as delineated by its terms.’81 
 
This type of approach has also been followed in other common law 
jurisdictions.  In the Supreme Court of Nova Scotia, Kelly J opined that 
the good faith obligation would be breached if a party, without reasonable 
justification, acted in a manner to defeat the legitimate expectations of the 
other party.82  Legitimate interests have also been expressly recognised 
by statute, albeit in the context of statutory unconscionability.  In s 51AC 
of the Trade Practices Act 1974 (Cth) it is recognised that conduct may 
not be unconscionable if conditions are imposed that are reasonably 
necessary for the protection of a supplier’s legitimate interests.83 
 
For the purposes of this research, it is suggested that the difference 
between ‘reasonable expectations’ and ‘legitimate interests’ as the 
underlying basis of the implied obligation of good faith is mere semantics.  
Considerable support for this proposition is garnered from the approach 
of Finn J to use these two terms interchangeably.84  Yee also notes that 
the determination of legitimate interests must be substantially tied to 
reasonable expectations of contractual behaviour.85  For this reason, from 
this point on, any individual reference in this research to the term 
‘reasonable expectations’ is to be treated as being synonymous with the 
term ‘legitimate interests’.  What is most significant for this research is the 
highlighted trend to use these bases in clear preference to Priestley JA’s 
invocation of ‘community expectations’. 
 
Unfortunately, the recognition of the parties’ reasonable expectations, as 
the generally prevailing basis of the good faith obligation in Australia, 
does not mean that the content of the obligation can be stated with 
absolute certainty.  As with the Restatement, there seems little doubt that 
the content of the good faith obligation in any particular instance will 
depend on the ‘circumstances of the case and upon the context of the 
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whole of the contract.’86  In this regard, the observation has been made87 
that the content of the good faith obligation is perhaps best determined on 
a case by case basis using the broad discretion of the trial judge.88  While 
individual cases will provide guidance, the critical issue will be the 
reasonable expectations that are engendered in the relevant contractual 
context.  The parties’ contractual relationship is the source from which the 
implied good faith obligation draws its content.89  This approach is not 
without its advantages. 
 
To use the words of Finn J, an approach of this type90 
 

has the virtue of conditioning the inquiry by reference to the actual 
circumstances of a given relationship: its nature, its terms, its contemplated 
purposes, the relative positions of the parties, the actual progress of the 
relationship, its business setting, the reasons for a decision or action taken, the 
consequences of the decision or action, and so on.  Such is the material from 
which one will determine what, in the circumstances, one party is reasonably 
entitled to expect of the decision or action of the other. … If the inquiry so raised 
is individualized, it is neither amorphous or unmanageable.  Its focus ordinarily 
will be no more than whether one party’s conduct is consistent with (or faithful 
to) the relationship of the parties that is evidenced by their contract.91 

 
Adopting this suggested approach (whereby the nature and context of the 
commercial contractual relationship is relevant); chapter six examines two 
key commercial contracts, namely franchises and long-term leases, with 
a view to identifying contractual behaviour that may, or may not, be 
considered likely to offend the implied term of good faith. 
 
3.3 Is the Good Faith Obligation Tantamount to an Obligation to 

act Reasonably in Contractual Performance and 
Enforcement? 

 
There has been a tendency by some members of the Australian judiciary 
to equate the notions of good faith and reasonableness.92  An early 
illustration is provided by Australian Mutual Provident Society v 400 St 
Kilda Road93 where the court did ‘not perceive any difference between a 
rule that requires a lessor to act reasonably and a rule that requires a 
lessor to act in good faith in relation to a covenant against assigning 
without consent.’94  A similar approach is manifested in the judgment of 
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Priestley JA in Renard,95 although Priestley JA did note that the two 
concepts (despite being seen to overlap) are nevertheless separate and 
distinct.96  More recently, the same approach is evident in the decision of 
the New South Wales Court of Appeal in Burger King.97  Consistent with 
this observation, the following appears in Hudson Resources Ltd v 
Australian Diatomite Mining Pty Ltd:98 
 
 The recent decision of the New South Wales Court of Appeal in Burger King 

Corp v Hungry Jack’s Pty Ltd [2001] NSWCA 187 includes some particular 
focus upon the implied term of reasonableness, making the point that the 
Australian authorities make no distinction of substance between that term and 
the implied term of good faith.  The close association of ideas between the 
terms ‘unreasonableness’, ‘lack of good faith’ and ‘unconscionability’ is 
emphasised in Burger King at paragraphs 170 and 171 where the judgment of 
Priestley JA in Renard Constructions (ME) Pty Ltd v Minister for Public Works 
(1992) 26 NSWLR 234 at 263 and 265 is cited.99 

 
Notwithstanding these tendencies to theoretically equate good faith with 
reasonableness, it is suggested that, in practice, the application of the 
good faith standard has not been as onerous as would be expected if 
good faith were truly equated with a requirement of contractual behaviour 
that would be objectively regarded as reasonable.100  In other words, in its 
practical application, the good faith obligation has not been considered to 
be breached simply because a party to a contract has acted in a manner 
that could be objectively viewed as unreasonable.  A few examples will 
serve to demonstrate this proposition. 
 
The mere fact that the exercise of a contractual right (for example a right 
to terminate) happened to accord with the innocent party’s commercial 
objectives has not been regarded as sufficient to establish bad faith.101  
Indeed it has been noted that the implied duty of good faith does not 
require a party to subordinate its contractual rights.102  Similarly, 
Finkelstein J made the point in Garry Rogers Motors Aust Pty Ltd v 
Subaru (Aust) Pty Ltd103 that the presence of an implied term of good 
faith does not restrict a party acting so as to promote its own ‘legitimate 
interests’.104  If an objective requirement of acting in a contractually 
reasonable manner were truly part of the good faith standard there would 
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be an expectation that these judicial comments would be subject to a 
further ‘reasonableness’ caveat which has not been apparent. 
 
From the available decisions, the conclusion that may be drawn is that, to 
act reasonably, is to act in good faith.105  This very point was made by 
Finkelstein J in Garry Rogers Motors Aust Pty Ltd v Subaru (Aust) Pty 
Ltd106 when His Honour observed that ‘provided the party exercising the 
power acts reasonably in all the circumstances the duty to act fairly and in 
good faith will ordinarily be satisfied.’107  However, to act unreasonably, is 
not, of itself, tantamount to a failure to act in good faith due to a party’s 
right to have regard to its own interests.  ‘A party may have behaved in 
good faith, yet still have behaved unreasonably.’108 
 
One commentator has also noted that in other areas of contract, outside 
good faith, while the High Court has construed conditions as requiring 
honesty, it has not taken the further step of also requiring reasonable 
contractual behaviour.109  For these reasons, it is hard not to agree with 
the observation that the judicial equation of ‘an obligation of 
reasonableness and one of good faith is misconceived’110 and further that 
‘the New South Wales Court of Appeal in Burger King is incorrect in 
assimilating good faith with objective reasonableness, as reasonableness 
sets too high a standard.’111  The better view is that, although there may 
be a degree of overlap in their content, the terms ‘unreasonableness’ and 
‘lack of good faith’ should continue to be employed in different contexts 
and should not be treated as co-extensive in their connotations.112 
 
3.4 Should Good Faith be Equated to a Fiduciary Standard?  What 

is the Relevance of Self-Interest? 
 
The possibility of good faith being equated to a fiduciary standard has 
raised concerns for certain commentators113 and is, undoubtedly, an 
issue that requires clarification.114  By way of background, in the 1980s it 
was not uncommon for Australian commercial plaintiffs to allege that the 
relationship was a fiduciary one, rather than one simply regulated by the 
terms of the contract, either express or implied.  The motivation for a 
fiduciary plea was often the desire to obtain a gain-based remedy115 

                                                           
105  Lay v Alliswell Pty Ltd (2002) V Conv R 54-651, [31]. 
106  (1999) ATPR 41-703. 
107  Garry Rogers Motors Aust Pty Ltd v Subaru (Aust) Pty Ltd (1999) ATPR 41-703, [37]. 
108  Peden, above n 2, 164. 
109  Peden, above n 2, 163 (citing Meehan v Jones (1982) 149 CLR 571). 
110  Ibid 163. 
111  Ibid 184. 
112  An observation consistent with that of Hasluck J in Automasters Australia Pty Ltd v 

Bruness Pty Ltd [2002] WASC 286, [352]. 
113  See, eg, J W Carter and A Stewart, ‘Interpretation, Good Faith and the “True Meaning” 

of Contracts: The Royal Botanic Decision’ (2002) 18 JCL 182, 194. 
114  Ibid. 
115  This was the motivation for the plea in Hospital Products Ltd v United States Surgical 

Corp (1984) 156 CLR 41. 



 56

rather than a loss-based remedy.116  However, this ‘great experiment’117 
was largely defused by the High Court.  In Breen v Williams118 the High 
Court observed that a general fiduciary relationship will not arise simply 
due to a contractual relationship having some fiduciary aspects.  Due to 
this judicial approach, Australia has been kept relatively immune from ‘an 
unprincipled penetration of the fiduciary principle into ordinary contractual 
dealings.’119 
 
However, the fact that a fiduciary relationship per se will not commonly 
arise between parties to an arm’s length commercial contract raises a 
further issue.  Carlin has suggested that judicial reluctance to discover 
fiduciary relationships in these circumstances provides a context that 
militates against the implication of a term of good faith on the basis that 
the concepts of good faith and fiduciary obligations are closely 
intertwined.120  Similarly Carter and Stewart suggest there has been a 
tendency, in Canada, to equate the standards imposed by the two 
obligations.121  In part this may be reflective of academic assertions that 
Canadian courts have deployed fiduciary law as ‘an indirect method of 
enforcing a good faith standard in contractual relationships.’122  Finn has 
also previously commented on this international trend of the requirement 
of fair dealing ‘being metamorphosed into a fiduciary duty.’123 
 
While it is understandable that a plaintiff may wish to pursue a fiduciary 
claim,124 is it correct to regard the concepts of good faith and fiduciary 
obligations as being closely intertwined?  Although it is clear that the 
categories of fiduciary relationships are not closed,125 the central nature 
of a fiduciary relationship must be borne in mind: 
 

The critical feature of these [i.e. fiduciary] relationships is that the fiduciary 
undertakes or agrees to act for or on behalf of or in the interests of another 
person in the exercise of a power or discretion which will affect the interests of 
that other person in a legal or practical sense.  The relationship between the 
parties is therefore one which gives the fiduciary a special opportunity to 
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exercise the power or discretion  to the detriment of that other person who is 
accordingly vulnerable to abuse by the fiduciary of his position.126 

 
As noted by Meagher, Heydon and Leeming: 
 

The distinguishing characteristic of a fiduciary relationship is that its essence, or 
purpose, is to serve exclusively the interests of a person or group of persons; or, 
to put it negatively, it is a relationship in which the parties are not each free to 
pursue their separate interests.127 

 
Despite concerns that the two concepts of good faith and fiduciary 
obligations may somehow be interwoven, it is clear from a number of 
Australian decisions concerning good faith that an allegation of self-
interest (that would not be permissible in a fiduciary relationship) will not 
be sufficient, of itself, to sustain a claim based on breach of the good faith 
obligation.  A clear example is provided by the New South Wales Court of 
Appeal in Burger King128 when it was noted: 
 

That does not mean that BKC is not entitled to have regard only to its own 
legitimate interests in exercising its discretion.  However, it must not do so for a 
purpose extraneous to the contract - for example, by withholding financial or 
operational approval where there is no basis to do so, so as to thwart HJPL’s 
rights under the contract.129 
 

The issue was directly addressed by Barratt J in Overlook v Foxtel130 
when discussing the implied obligation of good faith: 
 

But no party is fixed with the duty to subordinate self-interest entirely which is 
the lot of the fiduciary … The duty is not to prefer the interests of the other 
contracting party.  It is, rather, a duty to recognise and to have due regard to the 
legitimate interests of both the parties in the enjoyment of the fruits of the 
contract as delineated by its terms.131 

 
As these quotations clearly indicate, contractual behaviour that would not 
be permissible in a fiduciary relationship will not necessarily infringe an 
implied obligation of good faith as the fiduciary standard is the highest 
protective responsibility which the law imposes on consensual 
relationships.132  As succinctly noted by Loke: 
 

Trust and confidence in the good faith performance of obligations assumed is 
different in quality from trust and confidence in the counter-party’s subordination 
of self-interest to one’s own.133 
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This comment is consistent with the observation made by Professor Finn 
(prior to his appointment to the Federal Court) that while a fiduciary duty 
denies the right to act in a self-interested manner, a good faith obligation 
simply qualifies (or curtails) the right to act in a self-interested manner134 
due to the need to have regard to the legitimate interests and reasonable 
expectations of the other party.135  Finn’s recognition of the more onerous 
duty of a fiduciary clearly discounts the possibility of the two obligations 
being intertwined.  Similarly, Sir Anthony Mason’s observation that the 
fiduciary principle is stronger than the good faith doctrine in that it gives 
primacy to the interests of the party to whom the fiduciary obligation is 
owed.136  Both these extra-judicial statements are consistent with the 
judicial observations, as referred to, that contractual parties are entitled to 
have regard to their separate commercial interests. 
 
In essence, to equate good faith with a fiduciary standard is to make a 
fundamental mistake, both as to the incidence and the content of the two 
obligations.  As noted, to invoke proscriptive, fiduciary duties is to seek 
the highest degree of protective responsibility.137  This level of protective 
responsibility will be a rarity in commercial relationships by contrast to 
implied obligations of good faith which will frequently arise.  However, 
although far more frequent in their occurrence, the obligations arising due 
to an implied obligation of good faith are far less onerous than those 
owed in a fiduciary relationship.138 
 
3.5 What Correlation is There (if any) Between Good Faith and 

Equitable and/or Statutory Unconscionability? 
 
Certain academics seek to equate the notions of good faith and 
unconscionability139 or, at the very least, seek to suggest that the 
standard of conduct which will result in a breach of the implied duty of 
good faith is unconscionability.140  This approach is not without judicial 
support.  It has been noted that, in Renard,141 Priestley JA referred to the 
close association of ideas between the terms unreasonableness, lack of 
good faith and unconscionability.142  In Alcatel Australia Ltd v Scarcella143 
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the New South Wales Court of Appeal seemed to equate 
unconscionability with a breach of the good faith obligation.144  In a similar 
manner, in Dickson Property Management Services Pty Ltd v Centro 
Property Management (Vic) Pty Ltd145 it was noted that the implied 
obligation of good faith may be breached if the actions were 
unreasonable, capricious or unconscionable.146  By way of a final 
example, in Automasters Australia Pty Ltd v Bruness Pty Ltd147 Hasluck J 
suggested that good faith was probably no more than a prohibition on 
acting unconscionably.148 
 
3.5.1 Different Meanings of the Term ‘Unconscionability’ 
 
A difficulty with the term ‘unconscionability’ is that it is not employed by 
either academics or the judiciary in a uniform manner.149  Perhaps 
influenced by statutory developments dealing with unconscionable 
conduct,150 it is not uncommon in this regard for academics to ascribe 
their own broad meanings to the term ‘unconscionability’.  For example, 
one academic approach seeks to delineate the boundaries of good faith 
conduct by suggesting that contractual self-interest may be pursued to a 
point where it becomes unconscionable for certain specific reasons.151  
 
By way of judicial example, Priestley JA in Renard152 opined that statutes 
proscribing unfair and unconscionable transactions could be used to 
bolster the development of a common law good faith obligation.153  
Clearly in this instance, the term ‘unconscionability’ was not being used 
by Priestley JA154 to indicate the specific, equitable doctrine but rather the 
broader, generic meaning of unconscionability, being conduct that is 
regarded, in equity, as being against conscience, thus providing the basis 
for equitable intervention in a variety of circumstances.  It is suggested, 
with respect, that the use of the broader, generic meaning of 
‘unconscionability’ has merely created unnecessary confusion in the good 
faith debate.  This confusion largely disappears when the term 
‘unconscionability’ is used to refer to the specific equitable doctrine that is 
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recognised in its own right.  The statutory treatment of unconscionability 
is considered separately at 3.5.3. 
 
3.5.2 The Equitable Doctrine of Unconscionability  
 
The longstanding equitable doctrine of unconscionability was 
‘invigorated’155 by the High Court in Commercial Bank of Australia v 
Amadio.156  As stated by Mason CJ, relief will be available where: 
 

a party makes unconscientious use of his superior position or bargaining power 
to the detriment of a party who suffers from some special disability or is placed 
in some special situation of disadvantage ... the will of the innocent party, even if 
independent and voluntary … is the result of the disadvantageous position in 
which he is placed and of the other party unconscientiously taking advantage of 
that position.157 

 
In these circumstances, ‘an onus is cast upon the stronger party to show 
the transaction was fair, just and reasonable.’158  The equitable doctrine 
of unconscionability is intended to preclude advantage being taken of a 
person labouring under a disability such as, but not limited to, ‘poverty or 
need of any kind, sickness, age, sex, infirmity of body or mind, 
drunkenness, illiteracy or lack of education, lack of assistance or 
explanation where assistance or explanation is necessary.’159  The 
limitations of the equitable doctrine were explicitly acknowledged by the 
High Court in Louth v Diprose:160 
 

Although the concept of unconscionability has been expressed in fairly wide 
terms, the courts are exercising an equitable jurisdiction according to recognised 
principles.  They are not armed with a general power to set aside bargains 
simply because, in the eyes of the judges, they appear to be unfair, harsh or 
unconscionable.161 

 
Given this limitation, and the attendant requirement of a special (or 
serious) disadvantage, it is submitted that the specific equitable doctrine 
of unconscionability may be clearly distinguished from the common law 
implied obligation of good faith, as it may impact upon the performance 
and enforcement of commercial contracts.  As exemplified by Commercial 
Bank of Australia v Amadio,162 the focus of the equitable doctrine of 
unconscionability is upon procedural or constitutional disability163 arising 
at, or prior to, the time of contract formation as it impacts on whether a 
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contract may be set aside.164  Consistent with the observation that the 
equitable doctrine does not focus on substantive unconscionability,165 the 
equitable doctrine falls to be considered in the formation of a contract 
rather than its termination.166  As demonstrated by Tri-Global (Aust) Pty 
Ltd v Colonial Mutual Life Assurance Society Ltd,167 the equitable 
doctrine of unconscionability will not generally have any application to the 
conduct of parties occurring after the formation of an ongoing contractual 
relationship.168  In contrast, the province of the implied obligation of good 
faith is to temper the pursuit of self-interest following contract formation. 
 
Further, even in the context of contract formation, the specific equitable 
doctrine of unconscionability is less likely to have application to parties to 
arm’s length commercial transactions as the requisite ‘special disability’ 
will be infrequently present and parties will often have professional 
assistance.169  In Overlook v Foxtel170 a claim based on the equitable 
doctrine was raised, amongst others, in a commercial context.  The claim 
was quickly dismissed:  
 

It can be said at once that there is no scope for the operation of these principles 
in the present case of a contract negotiated at arm’s length between 
corporations represented by commercial negotiators … and having the active 
and ongoing assistance of their respective lawyers.  To the extent that a claim 
based on ordinary equitable notions of unconscionable dealing is seriously 
asserted by Overlook, it  simply cannot be sustained in the particular commercial 
context.171 

 
In contrast, the good faith obligation in contractual performance and 
enforcement will frequently be implied in contracts involving arm’s length 
transactions, often between sophisticated businesspersons.172  Unlike the 
equitable doctrine of unconscionability, there is scope for the operation of 
the implied obligation of good faith in contractual performance and 
enforcement regardless of the relative bargaining strengths of the parties 
to the commercial contract. 
 

                                                           
164  Australian Competition and Consumer Commission v CG Berbatis Holdings Pty Ltd 

(2003) 197 ALR 153, 165 (Gummow and Hayne JJ).  See, also, F Zumbo, 
‘Unconscionability Within a Commercial Setting: An Australian Perspective (1995) 3 
TPLJ 183, 193.  The non-application of the equitable doctrine post-contract formation 
has attracted criticism.  See, eg, J Swan, ‘Party Autonomy and Judicial Intervention: The 
Impact of Fairness in Commercial Contracts’ (1994) 7 JCL 1, 18. 

165  Anthony J Duggan, ‘Is Equity Efficient?’ (1997) 113 LQR 601, 612.  In United States 
jurisprudence, this distinction (between procedural and substantive unconscionability) is 
often referred to as the difference between ‘bargaining naughtiness’ and ‘the inherent 
substantive unfairness of a disputed term’: R J Mooney, ‘Hands Across the Water: The 
Continuing Convergence of American and Australian Contract Law’ (2000) 23(1) 
UNSWLJ 1, 28. 

166  Clough, above n 123, 38. 
167  (1992) ATPR 41-174. 
168  Clough, above n 123, 38. 
169  Cf Asia Pacific International Pty Ltd v Dalrymple [2000] 2 Qd R 229. 
170  (2002) Aust Contracts Rep 90-143. 
171  Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [93]. 
172  Burton, above n 2, 372, 383. 
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The international treatment of good faith has already been briefly 
reviewed.173  It is noteworthy that in both the Principles of European 
Contract Law and the Unidroit Principles 2004, in addition to the good 
faith duty, there are quite separate provisions dealing with the issue of 
unconscionability.  Cognisant of these international provisions, Finn has 
observed that the unconscionable dealings doctrine ‘cannot be seen as a 
substitute for the good faith and fair dealing obligation itself.’174  Similarly, 
in the United States, where the UCC also has separate provisions 
addressing unconscionability,175 Burton has noted that the good faith 
performance doctrine should be sharply distinguished from the doctrine of 
unconscionability.176  It is suggested, with respect, that these sentiments 
are equally applicable in the Australian context, where a sharp distinction 
should be drawn between the equitable doctrine of unconscionability and 
common law obligation of good faith for the reasons outlined. 
 
Having made this distinction, it is still necessary to consider separately 
the possible intersection between the broader statutory treatment of 
unconscionability and the common law implied obligation of good faith. 
 
3.5.3 Statutory Unconscionability 
 
One of the most well known statutory provisions dealing with 
unconscionability177 is s 51AC(1) of the Trade Practices Act 1974 (Cth).  
Section 51AC was a legislative response to findings in the 1997 report of 
the Reid Committee178 to the effect that s 51AA did not adequately 
protect the small business sector in their dealings with big business179 
and a consequent recommendation that the protection against 
unconscionability available to consumers under s 51AB of the Trade 
Practices Act 1974 (Cth) be extended to small businesses.180  In making 
this recommendation, the intention was to induce behavioural change on 
the part of big business towards smaller business, and to provide unfairly 
treated small business with adequate means of redress.181 
 
Section 51AC(1) provides: 

                                                           
173  See above 2.1.3. 
174  Finn, above n 8, 419. 
175  UCC 2-302 (1) provides (in part): If the court as a matter of law finds the contract or any 

clause of the contract to have been unconscionable at the time it was made the court may 
refuse to enforce the contract. 

176  Burton, above n 2, 371. 
177  There are many other statutory provisions, see, eg, Australian Securities and Investments 

Commission Act 2001 (Cth), s12CC; Retail Shop Leases Act 1994 (Qld), s 46B(1). 
178  House of Representatives Standing Committee on Industry, Science and Technology, 

Parliament of Australia, Finding a Balance: Towards Fair Trading in Australia (1997). 
179  A narrow interpretation of s 51AA caused problems for both franchisees and tenants 

alike in making complaints of unfair practices by franchisors and landlords.  See, eg, 
Report by Robert Gardini to Senator the Hon Chris Schacht, Minister for Small 
Business, Customs and Construction, Parliament of Australia, Review of Franchising 
Code of Practice (1995). 

180  House of Representatives Standing Committee on Industry, Science and Technology, 
above n 178, xv-xxix. 

181  Ibid. 
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 A corporation must not, in trade or commerce, in connection with: 
 

(a) the supply or possible supply of goods or services to a person (other than a 
listed public company); or 

 
(b) the acquisition or possible acquisition of goods or services from a person 

(other than a listed public company); 
 
 engage in conduct that is, in all the circumstances, unconscionable. 
 
Section 51AC(2) is in otherwise identical terms except that it prohibits 
persons from engaging in such conduct. 
 
In determining if a supplier or acquirer has engaged in unconscionable 
conduct for the purposes of these sections, the court is entitled to have 
regard to a non-exhaustive list of matters as specified in s 51AC(3).  
Given the breadth of this list of matters, it has been accepted that s 51AC 
is not limited to the equitable doctrine of unconscionability of the 
Commercial Bank of Australia v Amadio182 type183 and is wider than the 
concept of unconscionable conduct ‘within the meaning of the unwritten 
law … ’ as regulated by s 51AA of the Trade Practices Act 1974 (Cth).184  
The wording of the section is clearly intended to prohibit broadly 
unconscionable conduct in the range of transactions to which it is 
applicable.185 
 
One of the listed matters that the court may have regard to,186 is the 
extent to which the supplier or acquirer acted in good faith.187  There is no 
definition in the Trade Practices Act 1974 (Cth) of the term ‘good faith’.  
One commentator has even observed that s 51AC has thrust a good faith 
obligation on us by stealth!188  A key issue in the application of the 
provision will be whether the test of ‘good faith’ is subjective, objective, or 
possibly an amalgam of both.  Unfortunately as a matter of statutory 
interpretation, as Corones has observed, having regard to the other 
factors set out in s 51AC(3) and (4) it is not possible to reach a 
conclusion on this issue.189 
 
                                                           
182  (1983) 151 CLR 447. 
183  See, eg, Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286, [361]. 
184  See, eg, Silver Fox Company Pty Ltd v Lenard’s Pty Ltd [2004] FCA 1225, [219].  

Section 51AA does not apply to conduct that is prohibited by s 51AB or s 51AC: Trade 
Practices Act 1974 (Cth) s 51AA(2). 

185  Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286, [361]. 
186  Although there are twelve criteria listed, the Full Federal Court has made it clear that it 

distorts the proper operation of the section to search through the twelve criteria, find a 
criterion that seems apposite, and then make a conclusion of unconscionable conduct.  In 
any given instance, some of the stipulated criteria may tell against a finding of 
unconscionable conduct.  Further, the criteria do not limit the matters to which the court 
may have regard: Australian Competition and Consumer Commission v Oceana 
Commercial Pty Ltd [2004] FCAFC 174, [181]. 

187  Section 51AC(3)(k) and s 51AC(4)(k) of the Trade Practices Act 1974 (Cth). 
188  Finn, above n 8, 421. 
189  S Corones, ‘Does ‘Good Faith’ in s 51AC of the Trade Practices Act Deny Self-

Interest?’ (1999) 27 ABLR 414, 415. 
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Finn suggests that the absence of the additional words ‘and fair dealing’ 
after the words ‘good faith’ may limit the operation of good faith in this 
particular statutory context to subjective considerations of honesty only, 
rather than the additional obligation of requiring conduct that may be 
considered objectively to be reasonable.190  In the more general good 
faith context, Sir Anthony Mason has also drawn attention to the added 
significance of the words ‘fair dealing’.191  Peden also takes the view that 
the use of ‘good faith’ in s 51 AC could simply mean ‘honesty’ or a ‘lack of 
ill will’ as is the case in many other pieces of legislation.192   
 
Ill will was clearly exemplified in a relatively notorious Australian franchise 
decision.  Australian Competition & Consumer Commission v Simply No-
Knead (Franchising) Pty Ltd193 involved the franchise of a business for 
the making of bread and related products in the house.  Unfortunately, 
relations between the franchisor and a number of its franchisees were 
poor, with the franchisees having various concerns about operational 
matters.  On behalf of the franchisees, the ACCC alleged that the 
franchisor engaged in unconscionable conduct by refusing to deliver 
products to various franchisees, deleting the telephone numbers of 
certain franchisees without their knowledge or consent, producing and 
distributing advertising and other material without the names of 
franchisees, competing for sales within the franchisees’ territories and 
refusing to provide disclosure documents notwithstanding written 
requests by franchisees.  Sundberg J held that the accumulation of 
incidents disclosed an ‘overwhelming case of unreasonable, unfair, 
bullying and thuggish behaviour’194 in relation to each franchisee, that 
constituted unconscionable conduct under s 51AC(1) of the Trade 
Practices Act 1974 (Cth).195  Sundberg J also held that the conduct 
involved demonstrated a lack of statutory good faith on the part of the 
franchisor.196 
 
Unfortunately, the impugned conduct in question was so egregious that 
the decision adds little of real value in delineating the contours of the 
statutory good faith standard.  However, the decision is at least consistent 
with academic suggestions that the statutory reference to ‘good faith’ may 
only be based on subjective considerations.  Before looking at a more 
recent Australian decision that may be more illuminating, some other 
potential limitations to the operation and effectiveness of s 51AC of the 
Trade Practices Act 1974 (Cth) should be mentioned. 
 

                                                           
190 Finn, above n 8, 421. 
191  Mason, above n 2, 76. 
192  Peden, above n 2, 169,190. 
193  (2000) 178 ALR 304. 
194  Australian Competition and Consumer Commission v Simply No-Knead (Franchising) 

Pty Ltd (2000) 178 ALR 304, [51]. 
195  A contravention of s 51 AD of the Trade Practices Act 1974 (Cth) was also established. 
196  Australian Competition and Consumer Commission v Simply No-Knead (Franchising) 

Pty Ltd (2000) 178 ALR 304, [46]. 
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In addition to the prescribed197 monetary limitation of $3,000,000198 and 
its express inapplicability to public companies, the statutory provision 
regulates unconscionable conduct essentially associated with the terms 
upon which goods or services are supplied or acquired.  For this reason, 
it is at least arguable that s 51AC will have its greatest impact in relation 
to the issue of contract formation where it is clearly intended to apply.199  
Notwithstanding the apparent intention that it should find application,200 it 
is submitted that there is generally less scope for the application of s 
51AC in relation to contractual performance and the regulation of 
contractual rights occurring after the formation of the contract of supply or 
acquisition (as the case may be).201  Consistent with this observation, it is 
relevant to note that in the context of the statutory unconscionability 
provisions of the Retail Leases Act 1994 (NSW), Barrett J has observed 
that the statutory examples are directed towards the formation of a 
lease.202 
 
Despite these observations, there are instances where relief, founded on 
s 51AC of the Trade Practices Act 1974 (Cth), has been granted in 
relation to contractual conduct occurring after contract formation.  For the 
purposes of this research, it is in this area of contractual performance and 
enforcement that the interplay between s 51AC and a common law claim 
based on breach of a good faith obligation needs to be considered.  A 
recent decision that involved arguments based on breach of an express 
good faith obligation and breach of s 51AC of the Trade Practices Act 
1974 (Cth) is Automasters Australia Pty Ltd v Bruness Pty Ltd.203  As a 
rare example of where relief was considered available under both heads 
of claim, the decision is significant and warrants careful examination. 
 
Automasters Australia Pty Ltd (‘Automasters’), as franchisor, alleged that 
Bruness Pty Ltd (‘Bruness’), as franchisee, was in breach of a franchise 
agreement relating to the operation of an automotive service business.  
The alleged breaches were principally referable to an obligation to 
maintain the data entry system, which in turn enabled the franchisor to 
ensure the proper amount of royalties was being paid under the franchise 
agreement.  Bruness maintained that problems with the data entry 
                                                           
197  Trade Practices Act 1974 (Cth) s 51AC(9). 
198  The original limit was $1,000,000 but the limit was increased to the current $3,000,000 

by the Trade Practices Amendment Act (No.1) 2001 (Cth) with effect from 1 July 2000.  
A current proposal, if passed, would see the limit further increased to $10,000,000. 

199  P van den Dungen, ‘Good Faith, Unconscionable Conduct and Imaginary Community 
Standards: Section 51AC of the Trade Practices Act and the Insurance Industry’ (1998) 
10 Insurance Law Journal 1, 12. 

200  Explanatory Memorandum, Trade Practices Amendment (Fair Trading) Bill 1997 (Cth). 
201  Of course, this will not preclude pleadings based on s 51AC.  Pleadings based both on 

common law good faith and s 51AC failed in Garry Rogers Motors (Aust) Pty Ltd v 
Subaru (Aust) Pty Ltd (1999) ATPR 41-703 and Overlook v Foxtel (2002) Aust 
Contracts Rep 90-143.  Cf Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] 
WASC 286.  

202  Softplay v Perpetual [2002] NSWSC 1059, [5] although Barrett J goes to on state that 
the statutory formulation is not explicitly confined by matters going to the granting and 
taking of a lease. 

203  [2002] WASC 286. 
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system were due to the quality of the computer system installed on behalf 
of Automasters and, in particular, the inability of the computer software to 
operate efficiently.204 
 
Automasters purported to terminate the franchise agreement and sought 
damages and other curial relief.  By way of counterclaim, Bruness sought, 
amongst other things, a declaration that the franchise had not been 
terminated, damages for breach of contract and damages under the 
Trade Practices Act 1974 (Cth).  Bruness claimed that the conduct of 
Automasters was unconscionable under s 51AC of the Trade Practices 
Act 1974 (Cth) and also contravened clause 15.1 of the franchise 
agreement.  Clause 15.1 obliged Automasters, as franchisor, to use its 
best endeavours to promote the performance and success of the 
franchise business and to deal with the franchisee in absolute good faith.  
It was not in dispute that effect could be given to an express contractual 
term concerning good faith, even though the content of the express term 
may be a matter for individual determination.205 
 
In particular, Bruness alleged that Automasters’ actions were a 
manifestation of its determination to bring the franchise agreement to an 
end for reasons other than breaches of the contractual relationship.  It 
was alleged that Automasters was not motivated by a desire to protect its 
legitimate interests but by malice and/or revenge206 due to deterioration in 
the parties’ relationship.  In making this allegation, matters that were 
relied upon included:  
 

• Automasters’ resentment of Bruness’ frequent criticism of the 
computer hardware and software supplied by Automasters; 

 
• the insistence of Bruness that a former employee should be 

dismissed by Automasters and charged with a criminal offence; 
 

• complaints by Bruness to the Australian Competition and 
Consumer Commission that Automasters had acted 
unconscionably; 

 
• a refusal by Automasters to supply Bruness with a copy of a report 

relating to quality assurance certification, being a report relied 
upon by Automasters to issue a default notice; 

 
• Automasters’ purported termination of the franchise agreement 

notwithstanding that the quality assurance auditor’s report did not 
terminate the accreditation of Bruness; and  

 
• the refusal of Automasters to entertain a request for mediation 

pursuant to Part IV of the Franchising Code of Conduct.207 
                                                           
204  Ibid [110]. 
205  Ibid [140]. 
206  Ibid [121]. 
207  Ibid [122]-[123]. 
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Bruness further contended that Automasters used the threat of 
termination in an attempt to force Bruness to dispose of the franchise to 
Automasters for a price well below its true market value.208 
 
Due to the presence of the express provision concerning good faith in the 
franchise agreement, it was unnecessary for Hasluck J to determine 
whether an obligation of good faith should be implied.  Nevertheless, the 
findings of the court are helpful in delineating the nature of the good faith 
obligation and the operation of s 51AC of the Trade Practices Act 1974 
(Cth).  In determining whether a party had acted in good faith, Hasluck J 
observed that this might require the court to give some consideration to 
the motives of that party.209 
 
Having examined all the circumstances, Hasluck J concluded that the 
relevant officers of Automasters were looking for ways and means of 
bringing the franchise to an end (as was the case in Australian 
Competition & Consumer Commission v Simply No-Knead (Franchising) 
Pty Ltd).210  Their actions in issuing a notice of default, in circumstances 
where this was not contemplated by the quality assurance report, and 
where there was considerable doubt concerning the reliability of various 
data entry non-compliance lists, were unreasonable and capricious.211  
Their failure to have regard to the legitimate interests of the franchisee 
amounted to oppressive conduct212 entitling Bruness to relief for breach 
of the express good faith term. 
 
For substantially the same reasons that supported a finding of a lack of 
good faith, Hasluck J characterised Automasters’ conduct as 
unconscionable within the meaning of s 51AC of the Trade Practices Act 
1974 (Cth).  The misconduct complained of was ‘serious, unfair and 
oppressive and showed no regard for conscience.’213  Hasluck J was not 
prepared to regard this as a case where the franchisor had simply acted 
in accordance with its contractual rights.214  Hasluck J made the following 
important observation concerning the interaction between contractual 
good faith and s 51AC unconscionability: 
 
 The notion of unconscionable conduct may not be co-extensive with conduct 

conforming to the requirement to act in good faith but conduct which is held to 
be unconscionable within the meaning of s 51AC of the Trade Practices Act will 
probably be sufficient to constitute a breach of an express term providing for 
absolute good faith between the parties.215 

 
                                                           
208  Ibid [385]. 
209  Ibid [148].  Hasluck J cited, with approval, an observation to this effect by W D Duncan 

in ‘The Implication of a Term of Good Faith in Commercial Leases’ (2002) 9 APLJ 209: 
ibid [146]. 

210  (2000) 178 ALR 304. 
211  Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286, [391]. 
212  Ibid [393]. 
213  Ibid [399]. 
214  Ibid. 
215  Ibid [388]. 
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It is submitted, with respect, that this observation is undoubtedly correct 
but that any analysis that seeks to equate a lack of good faith with 
unconscionability, rather than vice versa, must be approached with great 
caution.  Although, in the particular factual circumstances encountered by 
Hasluck J, the franchisee successfully placed reliance on both claims; 
this is one of few decisions to this effect.  Further, it must be recognised 
that the franchisor’s breach of the requirements of the Franchising Code 
of Conduct216 was a factor specifically taken into account (in accordance 
with s 51AC(3)(g) of the Trade Practices Act 1974 (Cth)) in reaching a 
conclusion that the conduct complained of was unconscionable.  For this 
reason, it is submitted that the decision is best characterised as an 
example of particular unconscionable conduct that also demonstrated a 
lack of good faith, rather than supporting any hypothesis strictly equating 
a lack of common law good faith with statutory unconscionability. 
 
Unfortunately, a definitive answer to the correlation (if any) between s 
51AC of the Trade Practices Act 1974 (Cth) and common law good faith 
may be some time away.  As noted by the Trade Practices Committee of 
the Business Law Section of the Law Council of Australia,217 the 
development of precedent under s 51AC will take some time given the 
relative paucity of judgments that result from fully contested hearings.218 
 
3.6 The Relevance of Other Statutory References to Good Faith 
 
Before leaving any list of unresolved issues associated with common law 
good faith, it is appropriate to mention briefly one further matter.  In 
addition to s 51AC of the Trade Practices Act 1974 (Cth),219 the term 
‘good faith’ appears in many other pieces of legislation.220  As legislation 
may inform the development of the common law,221 the question naturally 
arises: could these statutory references to ‘good faith’ inform the content 
and development of the common law obligation of good faith in 
contractual performance and enforcement?  After a survey of the relevant 
legislation,222 one academic has concluded that ‘little can be gained from 
analogy with legislation in the context of contractual good faith, and that 
courts will need to concentrate on developing common law 
                                                           
216  A code to regulate the conduct of participants in franchising. 
217  Submission by the Trade Practices Committee of the Business Law Section of the Law 

Council of Australia to the Senate Economic References Committee: Inquiry into 
Whether the Trade Practices Act 1974 Adequately Protects Small Businesses From Anti-
Competitive or Unfair Conduct, 30. 

218  A significant number of the cases brought by the ACCC under s 51AC of the Trade 
Practices Act 1974 (Cth) have been resolved by consent orders following agreement 
between the parties, undertakings or some other means of settlement. 

219  See above 3.5.3. 
220  Good faith is referred to in at least 150 pieces of Commonwealth legislation: Bropho v 

Human Rights and Equal Opportunity Commission (2004) 204 ALR 761, [84] referred 
to by Bryan Horrigan, ‘The Expansion of Fairness-Based Business Regulation - 
Unconscionability, Good Faith and the Law’s Informed Conscience’ (2004) 32 ABLR 
159, 187. 

221  Esso Australia Resources Ltd v FCT (1999) 201 CLR 49, [18]-[28]; Brodie v Singleton 
Shire Council (2001) 180 ALR 145, 184. 

222  And the multitudinous uses of ‘good faith’ within such legislation. 
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explanations.’223  The writer respectfully agrees with this conclusion.  For 
this reason, it is not proposed to canvas this issue further. 
 
3.7 Guidance Required 
 
As demonstrated by the breadth of unresolved general issues referred to 
in this chapter, the issue of good faith undoubtedly needs to be clarified 
by the High Court.  When the vexed issue of good faith finally falls for 
determination by the High Court, the challenge224 will be to develop a 
model that may offer a structured path forward for claims arising from 
commercial contracts.  In addressing this challenge, a critical issue225 will 
be the selection of an appropriate class of contract to attract the implied 
obligation of good faith as a necessary incident. 
 
To explore this issue, chapter four examines an insight that may be 
offered by one particular aspect of Ian Macneil’s essential contract theory 
and also certain empirical evidence of commercial contractual behaviour.  
This material will serve to delineate when commercial contractual parties 
may have a reasonable expectation that an obligation of good faith in 
contractual performance and enforcement will be implied, as a matter of 
law.  This material will also provide a platform for the case study 
approach that is utilised in chapter five. 

                                                           
223  Peden, above n 2, 185. 
224  See below 8.3. 
225  As foreshadowed, see above 1.4. 
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Chapter Four• 

 
The Relevance of Commercial Contractual Context 

 
4.1 Introduction 
 
As previously observed,1 in the context of modern contract law in the 
United States, Eisenberg has argued that reasoning which is axiomatic 
and deductive has been replaced with reasoning based on social 
propositions.2  It has been noted3 that Eisenberg’s reference to ‘social 
propositions’ includes empirical propositions.4  Adopting this approach in 
part, and with a view to determining the appropriate class of contract 
which should attract the implied obligation of good faith as a necessary 
incident, this chapter examines one aspect of Ian Macneil’s essential 
contract theory in light of the results of a number of empirical studies. 
 
4.1.1 Ian Macneil’s Version of Relational Contract Theory 
 
Ian Macneil is widely regarded as the ‘father’ of relational contract 
theory.5  In truth, relational contract theory is a generic or umbrella term 
sufficiently wide to accommodate all relational contract theories.6  
Macneil’s version of relational contract theory was a particular social7 
theory of contract described as essential contract theory8 (or the 
relational theory of exchange)9 based on common contract behaviour and 
norms. 
 

                                                           
•  Parts of this chapter have been published (in a concise form): Bill Dixon, ‘Duty of Good 

Faith – A Possible Way Forward’ in Lindy Willmott, Sharon Christensen and Des 
Butler, Contract Law (2nd ed, 2005) 288-296 (part chapter eight). 

1  See above 1.6.2. 
2  M Eisenberg, ‘The Emergence of Dynamic Contract Law’ (2001) 2 Theoretical 

Inquiries in Law 1, 76 as referred to by Charles E F Rickett, ‘Some Reflections on 
Open-Textured Commercial Contracting’ (2001) AMPLA Yearbook 374, 379. 

3  See above 1.6.2. 
4  M Eisenberg, ‘The Theory of Contracts’, in Peter Benson (ed), The Theory of Contract 

Law: New Essays (2001) 207. 
5  M Eisenberg, ‘Why There is No Law of Relational Contracts’ (2000) 94 Northwestern 

University Law Review 805, 812. 
6  I R Macneil, ‘Relational Contract Theory: Challenges and Queries’ (2000) 94 

Northwestern University Law Review 877, 877. 
7  Macneil’s scholarship inhabited the ‘broader realm of social theory as well as the 

narrower realm of contract law’: J M Feinman, ‘Relational Contract Theory in Context’ 
(2000) 94 Northwestern University Law Review, 737, 737. 

8  Macneil labelled his version of relational contract theory as ‘essential contract theory’ 
apparently due to frustration with having normative implications ascribed to his views: 
M Lees, ‘Contract, Conscience, Communitarian Conspiracies and Confucius: 
Normativism Through the Looking Glass of Relational Contract Theory’ (2001) 17 
MULR 82, 89. 

9  R E Barnett, ‘Conflicting Visions: A Critique of Ian Macneil’s Relational Theory of 
Contract’ (1992) 78 Va L Rev 1175, 1194. 
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As an adjunct10 to his version of relational contract theory,11 perhaps the 
most recognised contribution of Macneil’s work in contract law12 was his 
assertion that legally enforceable contracts exist on a continuum (or 
spectrum) ranging from highly discrete relations at one end of the 
continuum to highly relational (or highly intertwined) relations at the other 
end.13  The continuum is a reflection of the importance of the relations 
between the contractual parties; the integration into a relation being the 
antithesis of discreteness.14  It is this particular aspect of Macneil’s 
essential contract theory that assumes considerable significance in this 
research. 
 
Macneil provided a hypothetical example of a highly discrete 
transaction:15 the cash purchase of gasoline at a station on the New 
Jersey turnpike by someone rarely travelling the road.16  A more recent 
practical example provided by Macneil is a transaction in an organised 
futures market.17  As demonstrated by these examples, the discrete 
transaction may be characterised as an ‘event’ in contradistinction to a 
‘process’.  In delineating this distinction, Rickett18 has noted that discrete 
contracts are impersonal; what is involved is a simple exchange of value - 
goods for money being but one example.19  It is the actual event that 
matters20 as the contractual parties exchange values to achieve ‘their 
own individual and exclusive economic gains.’21  In the highly discrete 
transaction the contractual parties are assumed to be able to allocate all 
the risks ex ante,22 because they are presumed to have access to 

                                                           
10  To facilitate the evaluation of contract behaviour and norms. 
11  Macneil identified relational contract theory as any theory based on four core 

propositions.  First, every transaction is embedded in complex relations.  Second, 
understanding any transaction requires understanding all essential elements of its 
enveloping relations.  Third, effective analysis of any transaction requires recognition 
and consideration of all essential elements of its enveloping relations that might affect 
the transaction significantly.  Fourth, combined contextual analysis of relations and 
transactions is more efficient and produces a more complete and sure final analytical 
product than does commencing with non-contextual analysis of transactions: Macneil, 
above n 6, 881. 

12  As acknowledged by Macneil himself: ibid 894. 
13  This spectrum of contractual behaviour is sometimes treated as relational contract theory 

in itself, although, even as a theory, it is only an adjunct to essential contract theory: 
ibid. 

14  I R Macneil, ‘Contracts: Adjustment of Long-Term Economic Relations Under 
Classical, Neoclassical, and Relational Contract Law (1978) 72 Northwestern University 
Law Review 854, 858. 

15  Macneil acknowledged that like the ends of rainbows, the ends of the spectrum are 
mythical: Macneil, above n 6, 896. 

16  Macneil, above n 14, 857. 
17  Macneil, above n 6, 889. 
18  In turn citing Macedo, ‘Relational Consumer Contracts: New Challenges for Consumer 

Law’ (Paper presented at the 8th International Consumer Law Conference, Auckland, 9-
11 April 2001). 

19  Rickett, above n 2, 375. 
20  Ibid. 
21  Ibid 376. 
22  To employ Macneil’s words, all risks, including market risks, are transferred when ‘the 

deal is made’: Macneil, above n 14, 864. 
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complete information about all future contingencies and relevant legal 
rules that may affect their legal relationship.23  
 
A characteristic of the discrete transaction is that all contractual 
obligations are unambiguously expressed at the time of contract 
formation.24  The contractual manifestation of the discrete transaction will 
typically be completely specified so that a third party could immediately 
verify what contractual performances are required for all possible future 
conditions.25  Macneil described this characteristic (or contract norm)26 as 
‘presentiation’.  By ‘presentiation’, Macneil meant a person could perceive 
the effect of the future on the present.  In other words, the future is 
effectively brought into the present in order that it may be dealt with as if it 
were in fact the present.  ‘The presentiation of a transaction involves 
restricting its expected future effects to those defined in the present, ie, at 
the inception of the transaction.’27  One of Macneil’s key criticisms of the 
classical contract law system was the system’s goals to expand and 
intensify presentiation and to enhance discreteness (the two special and 
dominant norms of a classical contract law system);28 goals inimical to 
what shall shortly be described as the common characteristics (or 
contract norms) of relational contracts.29 
 
Contrary to a commonly held, but nevertheless erroneous, belief, it is not 
a necessary characteristic of a discrete transaction that the transaction 
must occur free of any relations between the contractual parties.30  
Macneil acknowledged that all contracts are embedded in a matrix of 
social relations and that, for that reason, a wholly discrete transaction can 
only be a theoretical example31 and that discrete exchange is simply 
exchange relatively free of relations.32  This fact seems to have been 
overlooked by those, such as Eisenberg,33 who have sought to argue that 
there is no place for essential contract theory on the basis that all 
                                                           
23  A M Johnson Jnr, ‘Correctly Interpreting Long-Term Leases Pursuant to Modern 

Contract Law: Towards a Theory of Relational Leases’ (1988) 74 Virginia Law Review 
751, 808 (footnote 9 - in turn citing C J Goetz and R E Scott, ‘The Mitigation Principle: 
Towards a General Theory of Contractual Obligation’ (1983) 69 Virginia Law Review 
967, 971). 

24  Barnett, above n 9, 1177-1178. 
25  G K Hadfield, ‘Problematic Relations: Franchising and the Law of Incomplete 

Contracts’ (1990) 42 Stanford Law Review 927, 927. 
26  Macneil identified 10 common contract norms being role integrity (1), reciprocity (2), 

implementation of planning (3), effectuation of consent (4), flexibility (5), contractual 
solidarity (6), the linking norms of restitution, reliance and expectation interests (7), the 
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‘right way’) (9) and harmonization with the social matrix (10): I R Macneil, ‘Values in 
Contract: Internal and External’ (1983) 78 Northwestern University Law Review 340, 
347. 

27  Macneil, above n 14, 863. 
28  Ibid 883. 
29  Ibid 870. 
30  Barnett, above n 9, 1206 (footnote 16). 
31  Macneil, above n 6, 895, 896. 
32  I R Macneil, ‘Relational Contract: What We Do and Do Not Know’ [1985] Wis L Rev 

483, 485 (footnote 7). 
33  Eisenberg, above n 5, 805. 
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contracts include a relational aspect.34  Discreteness is simply the 
separation of a contractual exchange transaction from all else between 
the participants at the same time and before and after.35  The existence of 
the market that the discrete transactional system presupposes eliminates 
the necessity for any relations between the contractual parties to continue 
in the event of any contractual dispute.36  In Macneil’s opinion, discrete 
transactions and discrete exchanges play only a very limited and 
specialised function in any economy, no matter how market-oriented the 
economy may be.37 
 
Albeit that Macneil would only attribute a limited role to the discrete 
contractual transaction, it is striking that the discrete transactional pattern 
that he describes closely resembles fundamental premises of classical 
contract law.38  The classical ‘static’39 model of contract law (a model 
consistent with, and reflective of, the economic theory of laissez-faire)40 
could well be based on this type of discrete (or spot) transaction.  This 
premise was judicially recognised by Thomas J in Bobux Marketing Ltd v 
Raynor Marketing Ltd41 where the observation was made: 
 

Classical contract law is based on certain implicit paradigm cases, the most 
common of which is the contract for an identified commodity between two 
strangers operating in a perfect spot market.42 

 
The validity of this premise has been openly questioned.  Many have 
argued that the fundamental flaw of the classical conception of 
contractual law was that it was based on a false premise, namely that 
most contracts are discrete rather than discrete contracts being 
unusual.43  Consistent with the premise of a spot market, the classical 
model of contract law was also underpinned by an adversarial ethic 
where contractual parties legitimately sought to maximise their own 
interests44 in a manner entirely consonant with freedom of contract.  
Macneil argued that an underlying principle of freedom of contract (or 
power of contract) was an essential element of any law supporting 
discrete exchange.45  As shall be discussed, the validity of an adversarial 
                                                           
34  Ibid 816. 
35  Macneil, above n 14, 856. 
36  Ibid 861. 
37  Macneil, above n 32, 485. 
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LQR 66, 70. 
41  [2002] 1 NZLR 506. 
42  Bobux Marketing Ltd v Raynor Marketing Ltd [2002] 1 NZLR 506, [33]. 
43  See, eg, Melvin A Eisenberg, ‘Relational Contracts’ in J Beatson and D Friedmann 

(eds), Good Faith and Fault in Contract Law (1995) 297. 
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ethic underpinning all commercial transactions is also open to 
considerable debate given the available empirical evidence.46  It is in this 
regard that Macneil’s conception of a relational contract assumes 
significance in this research. 
 
In contrast to discrete contracts, relational contracts are often contracts 
governing business relationships that exist and evolve over time.47  In the 
same way that the almost pure, discrete transaction is an artificial 
construct,48 it should be noted that Macneil again acknowledged that it is 
not possible to describe anything approaching a pure relation.49  In 
Macneil’s words: 
 
 The participant in a relation is a living human being with all its confusions, 

conflicts, and inconsistencies, interacting with one or more others of similar 
nature.  Only if we could fully describe multivariant human nature in its 
interactions with other multivariant human natures could we even start thinking 
about what a ‘purely relational transaction’ might start to look like.  As Eliza 
Doolittle was fond of saying, ‘Bloody likely!’50 

 
Notwithstanding Macneil’s reservations concerning the zenith and nadir of 
the relational continuum, commercial contracts that are typically regarded 
as being relational are distributorships, agency relationships, 
partnerships, joint ventures, long-term leases and franchise 
agreements.51  Relational contracts of this type are obviously increasingly 
common52 and economically important.53  Macneil observed that patterns 
of relational exchange (involving relational contracts) are far more 
common than discrete exchanges.54  A common feature of relational 
contracts (unlike spot or discrete contracts) is that it is difficult to optimally 
allocate all risks at the time of contracting due to the possibility of 
unforeseen contingencies and also the common desire of one contractual 
party to retain a high degree of control. 
 
A relational contract may also be characterised by a degree of contractual 
incompleteness (what Macneil described as a gap in planning),55 due to 
the intertwined nature of the ongoing relationship between the contractual 
parties56 and the difficulties presented in drafting a highly specified 

                                                           
46  See below 4.1.2. 
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American economy: Macneil, above n 14, 885. 

53  Figures relating to the Australian franchise sector alone are quoted at 6.2.1. 
54  Macneil, above n 32, 487. 
55  Macneil, above n 14, 865. 
56  Barnett, above n 9, 1200. 
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contract.57  Goetz and Scott go so far as to say that a contract is 
relational ‘to the extent that the parties are incapable of reducing 
important terms of the arrangement to well-defined obligations.’58  Due to 
their relationship, the parties to a relational contract may not expect all 
rights and obligations to be determined by the written terms of the 
contract itself.  As one academic has observed, one of the fundamental 
insights of essential contract theory is that when a contractual relationship 
is embedded within an identifiable relationship, ‘contractual obligations 
are often modified, supplemented or completely supplanted by the norms 
of the ongoing relation.’59   
 
This insight is consistent with the observation made by McHugh JA in 
Integrated Computer Services Pty Ltd v Digital Equipment Corp 
(Australia) Pty Ltd:60 
 

probably the majority of people in ongoing business relationships regulate 
their relationships in accordance with what they consider is fair and 
reasonable or commercially necessary at particular points of time rather than 
by reference to a priori rights and duties arising under a contract … This is 
the case even where their relationship is governed by a written contract.61 

 
McHugh JA went on to say62 that ‘[I]t is necessary therefore to look at the 
whole relationship and not only at what was said and done when the 
relationship was first formed.’63 
 
The risks that potentially face parties to a relational contract, and the 
nature of such a contract, are well illustrated by Finn J: 
 

The more a contract provides the basis for an ongoing relationship (eg a 
franchise, a tenancy, an agency, an employment, a construction agreement, etc) 
the greater is the likely capacity given one or both parties for opportunistic 
behaviour or for taking actions in or in consequence of the contract that 
adversely affect the interests of the other.  These, equally, are the types of 
contract which often are poorly drafted or in which the prophesies of the parties’ 
legal advisers as reflected in the contract’s terms have the utility of tarot-card 
readings.  Yet they are contracts in which the relationship of the parties and the 
expectations they reasonably come to entertain in consequence of their 
relationship can, and should, assume no little significance in regulating their 
conduct inter se.64 

 

                                                           
57  As exemplified in the franchising context: J M Paterson, ‘Good Faith in Commercial 
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58  Goetz and Scott, above n 51, 1091. 
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60  (1988) 5 BPR 11,110. 
61  Ibid 11,117. 
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As indicated, the success, or otherwise, of the relationship may well be 
dependent on a level of future cooperation in both performance and 
further planning.65 The formation of a relational contract is marked by 
expectations of loyalty and interdependence66 which then becomes the 
basis for the parties’ rational economic planning.67  To adopt the words of 
Swan, the relational contract provides the framework for cooperation in 
the prosecution of a joint enterprise.68  The relational contract presents an 
opportunity to exploit certain economies, with each contractual party 
wanting a share of the benefits resulting from these economies.69 
 
As both parties reasonably expect70 that mutual cooperation will promote 
their economic interests,71 a party to this type of contract does not 
(rationally) intend to assume the risk of opportunistic behaviour,72 as may 
be the case in the traditional adversarial context.73  Parties are not 
expected to break ‘the relational rules.’74  In relational contracts, ‘short-
term self-interest sometimes needs to be subordinated to long-term self-
interest.’75  The contract norms that Macneil identified as being 
particularly important in relational contracts are: ‘role integrity’, 
‘preservation of the relation’, ‘harmonization of relational conflict’, 
‘propriety of means’ and ‘supracontract norms’.76 
 
As succinctly encapsulated by Feinman: 
 
 relational contract emphasizes the interdependence of individuals in social and 
 economic relationships.  Because its paradigmatic unit of inquiry is the extensive 
 relation rather than the discrete transaction, relational contract focuses on the 
 necessity and desirability of trust, mutual responsibility, and connection.77 
 
                                                           
65  Macneil, above n 14, 904. 
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As well as bringing to light the theoretical importance of a contextual 
consideration of this distinctive form of contracting,78 Macneil’s continuum 
is consistent with (and in part, evolved from)79 empirical studies80 that 
have repeatedly confirmed that relational dictates of honesty, trust and 
flexibility form the foundation of a successful long-term commercial 
contractual relationship.81 
 
4.1.2 Empirical Studies 
 
4.1.2.1 Macaulay 
 
Pioneering empirical work was conducted by Professor Stewart 
Macaulay82 in the United States in the 1960s.83  This is ‘undoubtedly the 
most famous and most cited example of formal empirical relational 
contract scholarship.’84  However, it is important to note the limitation 
inherent in this quotation.  Macaulay’s study was confined to commercial 
contracts that were relational in nature, being entered ‘within the context 
of significant ongoing, interdependent, commercial relationships.’85  
Macaulay interviewed representatives of forty-nine primarily 
manufacturing companies and six law firms in Wisconsin on their 
attitudes towards various aspects of contract, particularly the legal 
enforcement of contracts.  From these interviews it emerged that firms 
regarded the law of contract as only of marginal relevance in interfirm 
contracting: 
 
 Extra-legal sanctions and pressures, in particular the need to maintain the firm’s 

reputation, were more important than the threat of legal action in inducing 
performance, and firms dealt with risk not by detailed legal provisions but by a 
variety of devices … Conversely, resort to legal action carried a high price, 
particularly in the context of a long-term relationship.  Litigation raised 
implications of bad faith … 86 

 
Consistent with this finding and more significantly for the purpose of this 
research, Macaulay’s research revealed, and provided empirical evidence 
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of self-imposed rules of business behaviour being part of what Macaulay 
described as ‘relatively non-contractual practices.’87  A key motivation 
behind these self-imposed business rules was the ‘desire to continue 
successfully in business and to avoid conduct which might interfere with 
achieving that goal.’88  A recent article by Goldwasser and Ciro provides a 
useful summary of the findings of this aspect of Macaulay’s research: 
 

Significant ongoing business relationships are regulated by the parties 
according to what is fair and reasonable, or commercially necessary, at 
particular points in time rather than by reference to rights and duties arising 
under a contract.  Commercial players do not always insist on their legal rights 
and do not necessarily behave as short-term profit maximisers.  Such 
relationships involve friendship, reputation, interdependence, morality and 
altruistic desires89 and one must view the whole relationship, rather than simply 
what was said and done at formation.  Although trust can be misplaced, all 
involved must ultimately work to satisfy each other.90 

 
4.1.2.2 Beale and Dugdale 
 
Beale and Dugdale conducted empirical research in the United Kingdom 
in the 1970s concerning contracts in the engineering industry.91  The 
results of this research were broadly similar to those of Macaulay and 
served to highlight once again the non-adversarial nature of certain 
business dealings.92  The research highlighted that detailed contractual 
planning was expensive, while the risk of a serious dispute or loss may 
be low.93  There was also concern that a carefully negotiated contract 
may prove too inflexible to meet even foreseeable events and too much 
negotiation could sour a peaceful relationship.94  In most circumstances, 
contract law only provided a residual form of security.  Detailed 
contractual arrangements were only to be expected in circumstances 
where there were no accepted trade customs.95  
 
From an operational viewpoint, the factors that were most important were 
the firm’s general reputation,96 the need to make concessions and to do 
so in a spirit of cooperation;97 all with a view to preserving and enhancing 
the ongoing nature of the relationship.98  Contrary to classical contract 
theory (based on an adversarial model), there was very little scope for 
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using contractual remedies (apart from an action for debt).99  Attempts to 
shelter behind contractual provisions or even the frequent citation of 
contractual terms were seen to be likely to destroy a firm’s reputation.100  
Any outstanding dispute was an impediment to doing business in the 
future and inconsistent with the forward-looking nature of the 
relationship.101 
 
4.1.2.3 Arrighetti, Bachmann and Deakin 
 
More recently, Arrighetti, Bachmann and Deakin analysed the regulation 
of cross-sectoral contracting in a three-country study102 of relations 
between firms in vertical supply chains.103  Representatives of sixty-two 
firms were interviewed, drawn from a random sample of firms from two 
sectors (mining machinery and kitchen furniture manufacturing).104  By 
the selection of firms involved in long-term trading relationships, this 
study adopted an approach consistent with the earlier studies.  As noted 
by Goldwasser and Ciro, due to the differences in the legal systems and 
business cultures of the three countries involved, general conclusions 
cannot easily be drawn from the study.105  However, so far as they related 
to the United Kingdom, the findings of this study did not contradict the 
earlier finding of Macaulay and Beale and Dugdale.106 
 
Outside the British kitchen furniture section,107 ‘formal contractual 
behaviour was found to be more prolific than in the earlier studies’.108  
Macaulay’s predominant view was that ‘many, if not most, exchanges 
reflect no planning, or only a minimum amount of it, especially concerning 
legal sanctions and the effect of defective performances.’109  Arrighetti, 
Bachmann and Deakin found that contract law had not generally been 
marginalised in long-term relations.110  The presence of a formal legal 
contract was quite compatible with, and may play an important role in 
underpinning, the development of a long-term, cooperative contractual 
relationship.111  This finding may be of some significance to game-
theoretical accounts of strategic interaction112 but is not central to this 
research.  Even though the attitude to formal recording of the agreement 
may have changed,113 it remained a commonly held view that the 
success of the relationship per se was not a product of the form of the 
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agreement but rather how the exchange proceeded from the parties’ 
viewpoint.114 
 
4.1.3 Contractual Context – The Empirical Distinction 
 
For the purposes of this research, it is important that these empirical 
studies all demonstrated that relational commercial dealings are 
characterised by self-imposed rules of business behaviour underpinned 
by a rationale of self-interest and profit-maximisation.115  For this reason, 
in the context of relational commercial transactions, the largely anti-
presentiating and very much anti-discrete concept of good faith116 would 
appear apposite.  To employ the words of Macneil, a legal system which 
recognised a good faith obligation in these circumstances would have 
cast off conceptual obeisance to discreteness and presentiation by some 
all-encompassing original assent.117 
 
By contrast, and also consistent with Macneil’s continuum, these 
empirical studies are consistent with relational dealings being only one 
paradigm.  Not all commercial contracting is relational.118  In other words, 
relational concepts like trust and fair dealing are not of general application 
and do not necessarily carry through to all business transactions.119  The 
relational world of business contracting must be distinguished from the 
non-relational (discrete) world of business contracting.120  In a survey of 
general counsels of 182 corporations121 of various sizes122 in all parts of 
the United States, Weintraub123 also expressly confirmed this distinction 
between relational and discrete commercial contracts.124  This empirical 
distinction would seem to raise genuine doubt about the appropriateness 
of an obligation of good faith being implied in all commercial contracts per 
se, regardless of the contractual context.  This issue will be considered in 
the next chapter. 
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Chapter Five• 
 

The Appropriate Class of Contract? 
 
As foreshadowed in chapter one, a focal point of this research is the 
choice of an appropriate class of contract to attract an implied obligation 
of good faith in contractual performance and enforcement.  More 
particularly, should the class be constituted by commercial contracts per 
se, in accordance with approach two,1 or should the class be limited to 
commercial contracts that are relational in nature, in accordance with 
approach three?2 
 
As demonstrated in chapter four, it is only in relational commercial 
contracts, rather than commercial contracts per se, that there is empirical 
evidence of contractual parties having a reasonable expectation of 
contractual behaviour consistent with an implied good faith obligation.  
Drawing on this empirical distinction, this chapter employs a case study 
approach involving two commercial contracts, only one of which is 
relational in nature. 
 
The case studies suggest that an obligation of good faith should only be 
implied, as a matter of law, in commercial contracts that are relational in 
nature rather than commercial contracts per se.3  In particular, it is only in 
the narrower class of relational commercial contracts that the test of 
necessity can be seen to be clearly satisfied.  Only in this narrower class 
can it be seen that unless the implication is made, in accordance with the 
parties’ reasonable expectations, the parties’ contractual rights would or 
could be rendered nugatory, worthless or seriously undermined.4 
 
5.1 Approach Two - Commercial Contracts Per Se? 
 
The observation has been made5 that certain Australian courts (lower in 
the judicial hierarchy) have been prepared to hold directly, tacitly accept 
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or assume (without making a final determination)6 that good faith is 
implied, as a matter of law,7 in the performance and enforcement of a 
very broad class of contract, namely, commercial contracts per se.8  
However, the validity of this approach has now been questioned openly.9  
To consider further what class of contract should attract the implied 
obligation of good faith, two key decisions from the New South Wales 
Court of Appeal warrant careful examination.  The first decision is Burger 
King.10 
 
After several years of disputes, Burger King Corp (‘BKC’), as franchisor, 
and Hungry Jack’s Pty Ltd (‘HJ’), as franchisee, entered into four 
agreements, one of which was described as a Development Agreement.  
The four agreements, together with the individual franchises for each of 
HJ’s stores, governed the parties’ contractual relationship including HJ’s 
development rights in Australia.  Under the terms of the Development 
Agreement, HJ was required to develop a total of at least four restaurants 
per year.  There was a provision allowing termination for breach and a 
requirement that 30 days notice be given in respect of any breach that 
was capable of cure. 
 
From 1993 BKC decided (as a matter of policy) to take a more active role 
in Australia with a view to reducing HJ’s role in the Australian market, if it 
could not remove it from the market altogether.11  Also, from 1993, 
disputes between BKC and HJ developed and intensified.  During 1994, 
some tripartite discussions took place with a view to establishing Hungry 
Jack’s outlets in Shell service stations.  However, after a further period of 
time, BKC commenced discussions to pursue a bipartite relationship with 
Shell, excluding HJ. 
 
In 1995 things came to a head when BKC took three steps that restricted 
HJ’s ability to develop.  First, BKC advised that it would not approve any 
further recruitment of third party franchisees (the so-called ‘third party 
freeze’).  Secondly, it withdrew financial approval and thirdly, it withdrew 
operational approval.12  These actions were critical as they imperilled 
HJ’s ability to comply with the stated development criterion.  In 1996 and 
1997 BKC served notices of termination alleging, amongst other things, a 
                                                           
6  The approach of the Supreme Court of Western Australia Full Court in Central 

Exchange Ltd v Anaconda Nickel Ltd [2002] WASCA 94, [13], [55] and also the New 
South Wales Court of Appeal in Vodafone Pacific Ltd v Mobile Innovations Ltd [2004] 
NSWCA 15, [191]. 

7  In Burger King [2001] NSWCA 187 the New South Wales Court of Appeal (Sheller, 
Beazley and Stein JJA) noted that there was increasing acceptance that a term of good 
faith was to be implied as a matter of law, which approach was considered to be correct: 
at [164].  See also P Finn, ‘Equity and Commercial Contracts: A Comment’ [2001] 
AMPLA Yearbook 414, 418. 

8  For discussion of the suggestion that the implied obligation should be an incident of all 
contracts, see below 8.2.1. 

9  In Vodafone Pacific Ltd v Mobile Innovations Ltd [2004] NSWCA 15.  For discussion of 
this decision, see below 5.4.1.3. 

10  [2001] NSWCA 187. 
11  Ibid [223]. 
12  Ibid [188]. 
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failure to develop the requisite number of stores as prescribed by the 
Development Agreement.  Proceedings were then instituted by HJ 
principally dealing with BKC’s purported termination of the Development 
Agreement. 
 
At first instance, Rolfe J held that the notices of termination were invalid 
and that BKC had breached implied obligations of reasonableness and 
good faith contained in the Development Agreement.  BKC’s conduct had 
rendered worthless or nugatory, HJ’s enjoyment of the rights conferred by 
the contract.13  In effect, BKC wanted to take control of the Australian 
market in disregard of HJ’s rights.  To this end BKC had deliberately 
pursued a course of action to thwart the rights held by HJ under the 
Development Agreement in order to develop unhindered by its 
contractual arrangements with HJ.  Significant damages14 were awarded 
to HJ for the wrongful termination by BKC of the Development 
Agreement. 
 
BKC appealed to the New South Wales Court of Appeal.  The Court of 
Appeal (in a joint judgment) held, amongst other things, that the 
Development Agreement was subject to implied terms of cooperation, 
reasonableness and good faith.15  These implied terms were breached by 
BKC taking the three steps previously referred to, namely imposing the 
third party freeze and by withdrawing both financial and operational 
approval.16  Like Rolfe J at first instance, the Court of Appeal considered 
BKC’s actions to have rendered HJ’s contractual rights worthless or 
nugatory.17  In reaching its conclusion that there was an implied term of 
good faith, the Court of Appeal18 observed: 
 

This necessarily brief survey of the case law post Alcatel indicates that 
obligations of good faith and reasonableness will be more readily implied in 
standard form contracts, particularly if such contracts contain a general power of 
termination.  Clearly, however, the cases where these terms are to be implied 
are not limited to standard form agreements.  Alcatel itself, which involved a 50 
year lease agreement of commercial premises, provides an example of a one off 
contract where such terms were implied.19 

 
As can be seen from this quotation, the Court of Appeal (in Burger King)20 
cited Alcatel Australia Ltd v Scarcella21 with evident approval.  In both 
instances the Court of Appeal was dealing with a commercial contract 
and, in both instances, the court was prepared to imply a term of good 

                                                           
13  Hungry Jack’s Pty Ltd v Burger King Corporation [1999] NSWSC 1029, [273]. 
14  A$70,845,428. 
15  Being the three implied terms found by Rolfe J at first instance. 
16  This conduct of BKC also constituted a breach of the express terms of the Development 

Agreement. 
17  Burger King [2001] NSWCA 187, [177]. 
18  After referring to decisions such as Far Horizons Pty Ltd v McDonalds Australia Ltd 

[2000] VSC 310 and Garry Rogers Motors Aust Pty Ltd v Subaru (Aust) Pty Ltd (1999) 
ATPR 41-703. 

19  Burger King [2001] NSWCA 187, [163]. 
20  [2001] NSWCA 187.  
21  (1998) 44 NSWLR 349.  This decision is separately considered later, see below 6.3.4. 
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faith in contractual performance and enforcement.  Unfortunately, it 
seems the mere fact that a commercial contract was involved in both 
instances has resulted in these decisions being erroneously accepted as 
a precedent for a legally wider proposition.  The decision in Burger King22 
has been repeatedly cited by judges at first instance in New South Wales 
as authority for the proposition that a duty of good faith will be implied, as 
a matter of law, in all commercial contracts.23 
 
However, at no stage was this proposition expressly stated by the Court 
of Appeal24 in either Alcatel Australia Ltd v Scarcella25 or Burger King.26  
Although the Court of Appeal in Burger King27 did state the two tests for 
implication of a contractual term as a matter of law,28 they merely seemed 
to satisfy themselves, in a very cursory manner, that the second test of 
necessity was met.29  The satisfaction (or otherwise) of the first test, that 
there should be a recognised class of contract, was not discussed.  The 
only comment made in this regard was that the contract in issue did not 
fall within the rubric of any traditional class of contract.30  The absence of 
any discussion of the satisfaction of the first test, and the limited and 
largely unhelpful discussion of the second test, militates against the view 
that this decision should be accepted as authority for the proposition that 
a duty of good faith will be implied, as a matter of law, in that class of 
contracts being commercial contracts per se. 
 
The veracity of this observation has been confirmed by a more recent 
decision of the New South Wales Court of Appeal31 in Vodafone Pacific 
Ltd v Mobile Innovations Ltd.32  Mobile Innovations Ltd (‘Mobile’) had 
been appointed by Vodafone Pacific Ltd (‘Vodafone’) as a sole or 
exclusive direct marketing agent under a long term Agent Service 
Provider (‘ASP’) contract.  Amongst other things, the question arose 
whether Vodafone was under an implied obligation to act in good faith in 
exercising its powers under the ASP contract, specifically the power of 
determining target levels for the acquisition of subscribers.  Although the 
Court of Appeal was ultimately content to assume, expressly without 

                                                           
22  [2001] NSWCA 187. 
23  See, eg, Apple Communications Ltd v Optus Mobile Pty Ltd [2001] NSWSC 635; State 

of New South Wales v Banabelle Electrical Pty Ltd (2002) 54 NSWLR 503; Overlook v 
Foxtel (2002) Aust Contracts Rep 90-143; Commonwealth Bank of Australia v Spira 
(2002) 174 FLR 274; Commonwealth Development Bank of Australia Ltd v Cassegraine 
[2002] NSWSC 965; Softplay v Perpetual [2002] NSWSC 1059. 

24  As noted subsequently by a differently constituted New South Wales Court of Appeal in 
Vodafone Pacific Ltd v Mobile Innovations Ltd [2004] NSWCA 15, [189], [191]. 

25  (1998) 44 NSWLR 349. 
26  [2001] NSWCA 187.  
27  Ibid. 
28  Ibid [165].  For a discussion of the individual requirements of both tests, see above 

2.2.1. 
29  Ibid [167]. 
30  Ibid [166]. 
31  Giles, Sheller and Ipp JJA. 
32  [2004] NSWCA 15. 
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deciding, that there was such an implied obligation,33 some extremely 
pertinent observations were made concerning the class of contracts 
carrying the implied term of good faith as a legal incident. 
 
In discussing the earlier decision of the New South Wales Court of 
Appeal in Burger King,34 Giles JA35 observed that the decision fell short 
of, indeed rejected, treating commercial contracts as a class of contracts 
carrying the implied term as a legal incident.36  Giles JA then observed: 
 
 I do not think the law has yet gone so far as to say that commercial contracts 

are a class of contracts carrying the implied terms as a legal incident, and the 
width and indeterminacy of the class of contracts would make it a large step.37 
(emphasis added) 

 
This is not the first time that judicial doubt has been expressed 
concerning the selection of the class ‘commercial contracts’ to carry the 
implied term of good faith as a legal incident.  In Central Exchange Ltd v 
Anaconda Nickel Ltd38 Parker J similarly stated ‘I don’t find the notion of 
all commercial contracts particularly helpful or relevant.’39  At a more 
general level, the English Court of Appeal (albeit in the context of the 
distinction between implication in fact and implication in law) has also 
questioned whether a commercial relationship per se is a special 
relationship that justifies the implication of contractual terms as a matter 
of law.  In Mears v Safecar Security Ltd,40 ‘the Court of Appeal noted that 
when contracts establish a relationship that demands certain 
obligations’,41 these obligations will be imposed by law, rather than having 
regard to the business efficacy or officious bystander tests applicable to 
commercial contracts where there is no such relationship.42 
 
The decision in Vodafone Pacific Ltd v Mobile Innovations Ltd43 is 
significant for two reasons.  First, the New South Wales Court of Appeal44 
is clearly seeking to distance itself from any suggestion that Burger King45 
should be viewed as authority for the proposition that an implied 
obligation of good faith is a legal incident of all commercial contracts.  
Secondly, the decision heralds the need for a careful consideration of 
contractual context when determining a class of contract that should 
attract the implied obligation of good faith as a legal incident.46  This 

                                                           
33  Unless excluded by express provision or because inconsistent with the terms of the 

contract: ibid [191]. 
34  [2001] NSWCA 187. 
35  Sheller and Ipp JJA concurred with the judgment delivered by Giles JA. 
36  Vodafone Pacific Ltd v Mobile Innovations Ltd [2004] NSWCA 15, [189]. 
37  Ibid [191]. 
38  (2001) 24 WAR 382. 
39  Ibid [21]. 
40  [1983] 1 QB 54. 
41  E Peden, Good Faith in the Performance of Contracts (2003) 148. 
42  Mears v Safecar Security Ltd [1983] 1 QB 54, 78. 
43  [2004] NSWCA 15. 
44  A court which has championed the good faith cause. 
45  [2001] NSWCA 187. 
46  To ensure the class selected is not too broad in its width or indeterminant. 
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critical issue of contractual context will be further considered using two 
case studies. 
 
5.2 A Case Study Approach 
 
The two fictional case studies that follow both involve commercial 
dealings.  However, the dealings arise in different contractual contexts.  
Both case studies also involve contractual opportunism47 and a 
consequent consideration of motive.  As will be seen, the motive of the 
party exercising the contractual right in both case studies is economic; 
that is the party stands to gain financially by acting in an opportunistic 
manner.  Although it is recognised that there are non-economic motives, 
like malice or ill will, which may also run foul of the implied obligation of 
good faith, the American good faith jurisprudence clearly indicates that 
non-economic factors are rarely evidenced in reported instances.48 
 
The issue of contractual motive will often be a fundamental one in good 
faith disputes and it is an issue on which opinions inevitably vary.49  The 
traditional 19th century common law approach (to an exploration of 
motive) is well illustrated by Will J who opined that a right given by a 
contract to one party may be exercised against the other ‘no matter how 
wicked, cruel, or mean the motive may be which determines the 
enforcement of the right.’50  Prior to the advent of current Australian good 
faith jurisprudence, similar views had been expressed by members of the 
Australian judiciary.  In Champtaloup v Thomas51 Glass JA warned that 
the danger of a requirement that the exercise of a contractual power had 
to be actuated by a legitimate purpose was that it would involve a ‘judicial 
trek through a quagmire of mixed motives.’52  Similarly, Beaumont J in 
Amann Aviation Pty Ltd v Commonwealth53 held that if powers are 
exercised in accordance with the terms of the contract, there is no 
requirement that their exercise be actuated by a ‘legitimate purpose’, and 
the motive of one party in exercising the contractual power is irrelevant.54  
Given these traditional approaches, the observation that common law 

                                                           
47  It has been suggested that implied contractual terms may function as low-cost methods 

of deterring opportunistic behaviour.  See, eg, Timothy J Muris, ‘Opportunistic 
Behaviour and the Law of Contracts’ (1981) 65 Minn L Rev 521. 

48  S J Burton, ‘Breach of Contract and the Common Law Duty to Perform in Good Faith’ 
(1980) 94 Harv Law Review 369, 369-387. 

49  See, eg, I B Stewart, ‘Good Faith in Contractual Performance and in Negotiation’ (1998) 
72 ALJ 370. 

50  Allen v Flood [1898] AC 1, 46.  This traditional view continues to be followed in 
English common law.  As recently noted by Finkelstein J (in turn citing Professor 
Goode), ‘the English take the view that legal rights can be exercised regardless of 
motive.’: Pacific Brands Sport & Leisure Pty Ltd v Underworks Pty Ltd [2005] FCA 
288, [61]. 

51  [1976] 2 NSWLR 264. 
52  Champtaloup v Thomas [1976] 2 NSWLR 264, 271. 
53  (1988) 80 ALR 35. 
54  Amann Aviation Pty Ltd v Commonwealth (1988) 80 ALR 35, 38.  It is acknowledged 

that the material in this paragraph is derived from the article of Stewart, above n 49, 371. 
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lawyers are reluctant ‘to commit themselves to forensic inquiries into 
motivation’55 seems apposite. 
 
However, the advent of the good faith obligation has brought with it a 
judicial recognition in Australia that a court may now be required to 
examine the motivation underlying the exercise of contractual rights.56  
This current Australian judicial approach is consistent with a level of 
judicial support in the United States for examining a party’s motives in 
assessing good faith.57  The two case studies that follow are designed to 
illustrate how the issue of contractual motive may be examined under the 
good faith regime commonly prevailing in the lower courts. 
 
5.2.1 Case Study One 
 
Two companies enter a 60 day contract for the sale and purchase of 
commercial realty.  The contract expressly provides that time is of the 
essence.  After having granted a number of extensions (on each occasion 
the essentiality of the time provision having been affirmed), the contract is 
finally due for settlement some 120 days later.  Unfortunately, problems 
associated with obtaining finance will preclude the buyer from settling on 
the due date but it is established that the buyer will be in a position to 
settle the next day.58  As the buyer has paid a significant deposit and the 
property market has been steadily rising, the seller elects to terminate the 
contract and forfeit the deposit confident in the expectation that the 
property will be resold for a larger amount. 
 
Conventional analysis (without good faith considerations) would proceed 
as follows: 
 
5.2.1.1 Without Good Faith 
 
On the assumption that this commercial contract was negotiated at arm’s 
length by parties on an equal footing, it is unlikely that the contractual 
relationship will be construed as giving rise to fiduciary duties.59  On 
existing High Court authority, the only protection that may be available for 
the defaulting buyer under the land sale contract would be equitable relief 
against forfeiture or, more correctly, the possibility of specific 
performance being available as a remedy, notwithstanding the 

                                                           
55  H K Lucke, ‘Good Faith and Contractual Performance’ in P D Finn (ed), Essays on 

Contract (1987) 155, 182. 
56  See, eg, Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286, [353]. 
57  Relevant authorities in this regard from the United States are cited by J M Paterson, 

‘Good Faith in Commercial Contracts? A Franchising Case Study’ (2001) 29(4) ABLR 
270, 275. 

58  Factual circumstances similar to those prevailing in Tanwar Enterprises v Cauchi (2003) 
201 ALR 359 (where a one day delay was occasioned by foreign exchange control 
authorities). 

59  Hospital Products Ltd v United States Surgical Corporation (1984) 156 CLR 41. 
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termination of the contract for breach of the essential time provision.60  
However, consistent with Tanwar Enterprises Pty Ltd v Cauchi61 and 
other well settled authority, the buyer’s prospects of success would 
appear remote as it is not against conscience (on these facts)62 for the 
seller to terminate.63 
 
Adopting conventional analysis, the seller’s motive (to generate profit at 
the expense of the buyer), in exercising the contractual right of 
termination for breach of the essential time provision, is of no relevance.  
Would this result change if a dash of good faith were added to the 
contractual mix? 
 
5.2.1.2 With Good Faith 
 
As previously discussed, from slow beginnings, an obligation of good faith 
in contractual performance and enforcement is emerging in Australian 
judicial decisions.64  Unfortunately, as discussed in chapter three, 
unresolved issues are legion.  For the present time, the only observation 
that can be made with any degree of certainty is that the obligation of 
good faith in contractual performance and enforcement takes the form of 
an implied contractual term65 with the implication commonly being made, 
as a matter of law, in commercial contracts. 

The contract (in case study one) can clearly be characterised as a 
commercial contract.66  If the commonly prevailing lower court view was 
adopted by the High Court of Australia, an obligation of good faith would 
be implied, as a matter of law, as an incident of this contract.  This would 
mean that the seller would need to demonstrate (if challenged) that the 
contractual right of termination was exercised in good faith.  If the seller’s 
motivation in electing to terminate was purely opportunistic, this may be 
problematic.  

To illustrate the type of difficulties that may arise, the Canadian 
experience is illustrative.  Stack67 refers to a line of real estate cases, 
mostly from Ontario, where it has been held that a contractual entitlement 

                                                           
60  Strict doctrinal rules dictate that relief against forfeiture concerns the forfeiture of 

proprietary interests: G J Tolhurst and J W Carter, ‘Relief Against Forfeiture in the High 
Court of Australia’ (2004) 20 JCL 1, 8. 

61  (2003) 201 ALR 359. 
62  The default has not been caused by fraud, accident, mistake or surprise such as to render 

it unconscionable or inequitable for the seller to rely on its legal rights.  The default 
could not be described as an unforeseen event, even though unintended and undesired. 

63  A J Sweeney Pty Ltd v T W Hedley Pty Ltd [2004] QSC 390, (BC 200407900, 3, 5).  Cf 
Legione v Hateley (1983) 152 CLR 406; Stern v McArthur (1988) 165 CLR 489. 

64  As previously noted, a decision of the High Court is still awaited. 
65  Notwithstanding that this approach has been trenchantly criticised by certain 

commentators.  See, eg, J W Carter and E Peden, ‘Good Faith in Australian Contract 
Law’ (2003) 19 JCL 155. 

66  Tanwar Enterprises v Cauchi (2003) 201 ALR 359, 389 (Kirby J). 
67  D Stack, ‘The Two Standards of Good Faith in Canadian Contract Law’, (1999) 62 

Saskatchewan Law Review 201.  See, also, S K O’Byrne, ‘Good Faith in Contractual 
Performance: Recent Developments’ (1995) 74 Canadian Bar Review 70, 87-89. 
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to walk away from a contract of sale cannot be exercised in an arbitrary 
or capricious manner.  In these cases a clause such as a ‘time of the 
essence’ clause was sought to be used to escape at the last minute from 
a contract that, for one reason or another, became unprofitable.68  Stack 
goes on to note that, where a community based standard was applied, 
the party was denied the benefit of the contractual entitlement.  However, 
in decisions where an ‘interpretive’ standard was used a very different 
conclusion was reached.69 

Although the results were inconsistent due to the different approaches 
adopted, the potential implications of these decisions for a good faith 
analysis of case study one are significant.  In the context of a contract 
where extensions have already been granted, a further demonstrated 
delay of one day only would not appear onerous70 particularly given a 
seller’s entitlement to seek interest on the balance purchase price for the 
period of the delay.  A failure to grant the further extension for one day 
may allow the buyer to allege that the seller had not complied with an 
implied obligation of good faith. 

In the absence of unconscionable conduct by the seller, this potential 
fetter on the seller’s rights would obviously not sit comfortably with well 
established principles applicable to land sale contracts.71  Where time is 
of the essence, a buyer is taken to understand that a failure to settle on 
the due date will make the deposit liable to forfeiture.72  Further, the 
possibility that relief may be available at common law (based upon an 
implied obligation of good faith), in circumstances where, on traditional 
analysis, relief would not be available in equity, may be characterised by 
some as a paradox.73 
 
5.3.1 Case Study Two 
 
A local manufacturing company (the ‘manufacturer’) enters a five year 
distributorship contract with a second local company that will act as the 
sole distributor (the ‘distributor’) of the manufacturer’s products.  The 
distributor buys the manufacturer’s product and on-sells the product on its 
own behalf.  Under the terms of the contract the product is to be paid for 
within seven days of supply and the contract expressly provides that time 
is of the essence.  After two years of operation the distribution rights have 
proven to be very lucrative and the manufacturer would like to terminate 
the contract to gain these valuable rights for itself (and this motivation can 
be established).  Unfortunately, on the day payment is due for the most 
recent supply of goods, it becomes apparent that problems associated 
                                                           
68  Stack, above n 67, 205. 
69  Ibid. 
70  Tolhurst and Carter make a similar observation: above n 60, 11. 
71  Tanwar Enterprises v Cauchi (2003) 201 ALR 359 being the latest decision in a line of 

authority. 
72  Consistent with the function of a deposit being an earnest to bind the bargain: Howe v 

Smith (1884) 27 Ch D 89, 101-102; Wilson v Kingsgate Mining Industries Pty Ltd 
[1973] 2 NSWLR 713, 735. 

73  Carter and Peden, above n 65, 16. 
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with obtaining finance will preclude the distributor from making payment 
but it is established that the distributor will be in a position to settle the 
next day.  The manufacturer elects to terminate the contract for breach of 
the condition. 
 
5.3.1.1 Without Good Faith 
 
Once again, in the context of a commercial contract negotiated at arm’s 
length by parties on equal footing, without an obligation of good faith the 
distributor is clearly in a difficult predicament and may have little recourse 
against what some may see as a cynical resort74 to black letter rights 
under the contract.75 
 
5.3.1.2 With Good Faith 

If generally prevailing lower court authority is followed, this contract 
would, again, be characterised as a commercial contract with an 
attendant obligation of good faith.  Again, this would mean that the 
manufacturer would need to demonstrate (if challenged) that the 
contractual right of termination was exercised in good faith which may be 
difficult if the facts established that the sole motivating factor was the 
extraneous purpose76 of usurping the distributor’s rights.77 
 
5.4.1 Contractual Context 
 
Adopting the prevailing good faith model, the results in both case studies 
may well be the same.  Subject to demonstrating a lack of good faith,78 a 
remedy may be available for the buyer in case study one and the 
distributor in case study two.  The question is whether it is appropriate, for 
the motive of both the seller and the manufacturer (as the parties 
exercising contractual rights in case study one and two respectively) to be 
challenged?  Should these situations be capable of being distinguished?  
In other words, assuming good faith is to be implied in a certain class of 
contract,79 is the class of ‘commercial contract’ an appropriate good faith 
filter or does the filter need further refinement?  Do the case studies 
suggest that commercial contracts are sufficiently homogenous that a 
good faith obligation is required to be implied, as a matter of law, in all 
contracts falling within this class? 
                                                           
74  In seeking to regain control of the distribution rights, the manufacturer’s conduct may be 

described, like that of BKC in Burger King [2001] NSWCA 187, [424] as ‘commercially 
reprehensible’. 

75  To adopt wording (descriptive of a lack of good faith) as used by Barrett J in Overlook v 
Foxtel (2002) Aust Contracts Rep 90-143, [83]. 

76  To adopt (in part) the language of Mandie J in Bamco Villa Pty Ltd v Montedeen Pty 
Ltd; Delta Car Rentals Aust Pty Ltd v Bamco Villa Pty Ltd [2001] VSC 192, [162].  Cf 
Apple Communications v Optus Mobile [2001] NSWSC 635. 

77  This would tend to suggest that the contractual right was exercised in bad faith (utilising 
Professor Summers’ excluder analysis: R S Summers, ‘Good Faith in General Contract 
Law and the Sales Provisions of the Uniform Commercial Code’ (1968) 54 Va L Rev 
195). 

78  As to the possible meaning and basis of the good faith obligation, see above 3.1 and 3.2. 
79  The assumption being made at lower court level. 
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5.4.1.1 Approach Three – A Proposed Commercial Good Faith 
 Model 
 
As mentioned in chapter three, when the vexed issue of good faith finally 
falls for determination by the High Court, the challenge will be to develop 
a model that may offer a structured path forward for claims arising from 
commercial contracts.80  In this regard, it has been foreshadowed that a 
critical issue will be: in what class of contract is a cooperative (rather than 
an adversarial) basis appropriate?81 
 
Of the possible approaches as previously identified,82 under approach 
three it was suggested that an obligation of good faith in contractual 
performance and enforcement should be implied, as a matter of law, in a 
narrower class, being commercial contracts that are relational in nature, 
rather than commercial contracts per se.  For reasons to be further 
discussed,83 it is only in this narrower class that the test of necessity can 
be seen to be clearly satisfied.  Consistent with the available empirical 
evidence discussed in chapter four, there is a reasonable expectation of 
contractual behaviour consistent with an implied good faith obligation in 
relational commercial contracts.  In these circumstances, failure to make 
the implication, contrary to the parties’ reasonable expectations, may 
cause their contractual rights to be rendered nugatory, worthless or 
seriously undermined.84 
 
Implicit in approach three is a recognition that the traditional adversarial 
contractual model is inappropriate for relational commercial contracts 
while still leaving scope for the operation of the traditional adversarial 
model85 for commercial contracts that are discrete (rather than relational) 
in nature.  By making this distinction, a proposed model based on this 
approach has the flexibility to accommodate multifarious commercial 
activity.  Adopting this approach, the commercial contractual context will 
be relevant, rather than viewing commercial contracts as an 
undifferentiated lump to be accorded the same contractual treatment 
regardless of context.86  For commercial contracts that are not relational 
in nature (discrete, presentiated contracts), the proposed model, based 
on approach three, would enable the parties to continue to pursue their 

                                                           
80  See below 3.7. 
81  See above 1.4. 
82  See above 1.4. 
83  See below 5.4.1.2. 
84  For the requirements of the test of necessity, see above 2.2.1. 
85  Where contractual parties can legitimately seek to maximise their own interests, without 

any restraint on self-interested dealings. 
86  Bridge refers to the heterogeneity of commercial activity and the corresponding need to 

avoid treating commercial law as an undifferentiated lump to be accorded the same 
prescriptive treatment: M Bridge, ‘Good Faith in Commercial Contracts’ in R 
Brownsword, N Hird and G Howells (eds), Good Faith in Contract: Concept and 
Context (1999) 145. 
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own interests in the unfettered manner that has historically been seen to 
be advantageous.87 
 
In this manner, the proposed model offers a compromise between the 
classical model of self-interested maximisation88 and a cooperative model 
requiring a degree of contractual altruism across all commercial 
contracts, regardless of context.89 
 
5.4.1.2 Application  

If the proposed model were adopted, the commercial contractual context 
in case studies one and two may be clearly distinguished. 

Case Study One 

A commercial land sale contract, as in case study one, is not relational in 
nature.90  In fact, real estate transactions have been well described as 
being often the ‘antithesis of relational contract.’91  A real estate contract 
does not provide the basis for an ongoing relationship.  There is no 
cooperative or mutual endeavour to promote economic interests.  Rather, 
each party actively pursues his or her own interests with the purchaser 
alone bearing the risk of default in timely payment. 

In this commercial context there does not appear to be any warrant for an 
obligation of good faith in the performance and enforcement of the 
contract to be implied, as a matter of law.  Unlike relational commercial 
contracts, there is no empirical evidence of parties to commercial 
contracts per se having a reasonable expectation of contractual 
behaviour consistent with an implied good faith obligation.92  Further, 
existing Australian good faith decisions fail to provide any substantial 
justification, in accordance with the requirements of the test of 
necessity,93 for an obligation of good faith to be implied, as a matter of 
law, across the class of commercial contracts per se.  In fact, significant 

                                                           
87  The English approach to good faith has been underpinned by an acute awareness of the 

need for commercial certainty particularly in international financial markets, so 
important to the economy of the United Kingdom: ibid 144.  This approach may be 
viewed as being consistent with the importance that United Kingdom judges and lawyers 
attach to London’s position as a centre of international commerce and finance: A F 
Mason, ‘Contract, Good Faith and Equitable Standards in Fair Dealing’ (2000) 116 
LQR, 66, 83. 

88  Or individualism; the essence of individualism being the making of a sharp distinction 
between one’s interests and those of others: Anthony J Duggan, ‘Is Equity Efficient?’ 
(1997) 113 LQR 601, 603 

89  Macneil expressly acknowledged that there may be a significant expectation of altruistic 
behaviour in a relational contract: I R Macneil, ‘Contracts: Adjustment of Long-Term 
Economic Relations Under Classical, Neoclassical, and Relational Contract Law (1978) 
72 Northwestern University Law Review 854, 905. 

90  Discrete contracts will typify sales that take place sporadically, such as real estate sales: 
R J Weintraub, ‘A Survey of Contract Practice and Policy’ [1992] Wis L Rev 1, 20. 

91  J Swan, ‘Party Autonomy and Judicial Intervention: The Impact of Fairness in 
Commercial Contracts’ (1994) 7 JCL 1, 3 (footnote 7). 

92  See above 4.1.3. 
93  For the requirements of the test of necessity, see above 2.2.1. 
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judicial discussion of this requirement of necessity is simply not apparent 
in current Australian decisions on good faith.94  Often there is no 
application of the tests for implied terms.95 

Case Study Two 

Unlike a land sale contract, a sole distributorship contract, as in case 
study two, is a commercial contract that would undoubtedly be 
characterised as relational96 in nature.97  As a highly interactive relational 
contract, the parties cannot possibly foresee all contingencies that may 
arise later and therefore cannot optimally allocate all the risks at the time 
of contracting.98  The manufacturer’s opportunism in case study two 
represents a response to a situation that was not within the contemplation 
of the contractual parties ex ante and was not therefore specifically 
addressed in the distributorship agreement.99 

As a potential fetter on the exercise of the manufacturer’s contractual 
right of termination (due to the court’s ability to consider contractual 
motive), the implied obligation of good faith seems apposite in this more 
restricted commercial context.  Consistent with the available empirical 
evidence,100 as a party to this type of contract the distributor has a 
reasonable expectation of contractual behaviour consistent with an 
implied good faith obligation and does not reasonably expect to assume 
the risk of opportunistic behaviour of the type clearly exhibited by the 
manufacturer.  In these circumstances, the contractual implication of an 
obligation of good faith is consistent with the reasonable expectations of 
the distributor and can be seen to operate in a manner calculated to 
prevent the distributor’s contractual rights being rendered nugatory, 
worthless or seriously undermined, consistent with the objective of the 
test of necessity. 
 
5.4.1.3 Support for the Proposed Model 
 
As demonstrated in chapter four, the available empirical evidence 
supports a distinction between relational and discrete commercial 
contracts.  It is only in relational commercial contracts, rather than 

                                                           
94  As noted at 5.1 above, the discussion of this requirement in Burger King [2001] 

NSWCA 187, [167] was extremely cursory and largely unhelpful. 
95  Peden, above n 41, 121. 
96  In Bobux Marketing Ltd v Raynor Marketing Ltd [2002] 1 NZLR 506, [43] Thomas J 

had no doubt that a distributorship agreement for babies’ leather booties fell within the 
class of relational contracts. 

97  The termination of such a long-term contract tends, to use the words of Ian Macneil, to 
be messily relational rather than cleanly transactional: Macneil, above n 89, 900. 

98  A M Johnson Jnr, ‘Correctly Interpreting Long-Term Leases Pursuant to Modern 
Contract Law: Towards a Theory of Relational Leases’ (1988) 74 Virginia Law Review 
751, 805. 

99  It has been noted in the context of another type of relational contract, namely long-term 
leases, that the courts in the United States have interpreted the implied covenant of good 
faith as being appropriate to prevent opportunistic behaviour that the tenant did not 
anticipate ex ante: Johnson, above n 98, 794.  See also Muris, above n 47. 

100  See above 4.1.2. 
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commercial contracts per se, that there is empirical evidence of 
contractual parties having a reasonable expectation of contractual 
behaviour consistent with an implied good faith obligation.  Consistent 
with the objective of the test of necessity, this suggests the need to make 
the same distinction when selecting a class of commercial contract that 
will attract an implied obligation of good faith.101  In this way, legal 
scholarship would, in the words of Collins, be drawing upon the increased 
knowledge of how society and the economy function at both macro and 
particular levels in order to hone the instrument of law for its purpose of 
government.102  To make this distinction would be consistent with the 
phase of measured mutation that Seddon has suggested Australian 
commercial contract law has already been experiencing;103 a measured 
mutation, in part, reflective of a wider trend to replace strict rules with 
standards.104  Further, making this distinction would mean the law would 
not surprise business people.105 
 
Some explicit judicial recognition of the non-homogenous nature of the 
commercial contracting environment is apparent in this context.  The 
Dymocks New Zealand franchise litigation is a case in point.  Dymocks 
Franchise Systems (NSW) Pty Ltd (‘Dymocks’) granted franchises to sell 
books at three stores in New Zealand to John Todd and his wife and 
corporate entities controlled by Mr Todd.  All the franchise agreements 
provided that the governing law was the law of New South Wales. 
 
Due to alleged breaches, the franchisor contended that they were justified 
in summarily terminating the franchise agreements.  One of the claims 
made by Dymocks was based on breach of an obligation of good faith by 
the franchisee, specifically an implied duty of confidentiality inherent in 
the franchise.  A breach of this duty was alleged as a result of the 
disclosure (by Mr Todd) of commercially valuable information to Blue Star 
Consumer Retailing Ltd, the main competitor of Dymocks in the New 
Zealand book market.  Mr Todd’s conduct in this regard was described as 
‘consorting with the enemy’.106 
 
At first instance, in the New Zealand High Court, Hammond J held that 
summary termination was justified.107  Adopting an expressly relational 
                                                           
101  If contract law is to be better aligned with empirically demonstrated commercial reality.  

At least one commentator has previously observed that the law of contract must reflect 
reasonable commercial practice rather than remaining chained to abstractions of 
classical contract theory, if it wishes to remain relevant: Stewart, above n 49, 385. 

102  H Collins, ‘The Sanctimony of Contract’ in R Rawlings (ed), Law, Society and 
Economy, Centenary Essays for the London School of Economics and Political Science 
1895-1995 (1997) 63, 69. 

103  N C Seddon, ‘Australian Contract Law: Maelstrom or Measured Mutation?’ (1994) 7 
JCL 93, 94. 

104  Peden, above n 41, 143. 
105  At least one academic has opined that the law should be concerned not to surprise 

business people: Seddon, above n 103, 104. 
106  Dymocks Franchise Systems (NSW) Pty Ltd v Bilgola Enterprises Ltd (1999) 8 TCLR 

612, 650. 
107  Dymocks Franchise Systems (NSW) Pty Ltd v Bilgola Enterprises Ltd (1999) 8 TCLR 

612. 



 97

approach,108 Hammond J observed that a franchisor-franchisee 
relationship is more than a simple bilateral contract.  It is a relational 
contract in which a working, ongoing relationship is set up for the mutual 
benefit of both parties.109  Hammond J went on to observe: 
 

And, from an economic point of view, what is central is the joint maximisation of 
economic benefits.  Both parties are to work in good faith to that end.  It involves 
no violence, or undue extension to the law, to say that as part of that overall 
duty of good faith a franchisee must not (inappropriately) disclose even that own 
franchisee’s information.  Conceptually this is no different than the obligation of 
good faith which exists between certain employers and employees, as a subset 
of which implied obligations of confidence are recognised.110 

 
It was this breach of the implied duty of confidentiality inherent in the 
franchise agreement that, in Hammond J’s view, justified the summary 
termination of the franchise agreement.  The Todds then appealed to the 
New Zealand Court of Appeal.111  The Court of Appeal held that 
Hammond J was incorrect in his view that an obligation of good faith and 
confidentiality was implied in franchise agreements as part of New South 
Wales law.112  On this basis the appeal was allowed.  Dymocks’ notices 
of termination constituted a repudiation of the franchise agreements. 
 
Dymocks then successfully appealed to the Lords of the Judicial 
Committee of the Privy Council.113  The appeal was allowed by the Privy 
Council on the basis that both the trial judge and the Court of Appeal 
were in error in determining that the franchisees had not repudiated their 
obligations under the franchise agreements.  Clear repudiation was 
evidenced by the franchisees’ refusal to pay franchise fees as required, 
their attempts to create a revolt amongst fellow franchisees and their 
refusal to take part in group buying activities.  Due to this finding it was 
unnecessary for their lordships to reach any final conclusion on the issue 
of good faith and confidentiality, but they were prepared to address 
certain points raised by the New Zealand Court of Appeal: 
 

Although the Court of Appeal decided the [good faith] point on the ground that 
the necessary expert evidence was not before the court, they made a number of 
comments suggesting that “there is no room” for superimposing a general duty 
of good faith, that to do so conflicts with requirements of certainty in commercial 

                                                           
108  An approach that also found favour with one judge (Thomas J) of the New Zealand 

Court of Appeal in Bobux Marketing Ltd v Raynor Marketing Ltd [2002] 1 NZLR 506, 
[33] although the remaining two judges (Keith and Blanchard JJ) expressly declined to 
comment on the issue of good faith performance [81].  Thomas J’s favourable approach 
to a good faith obligation is a longstanding one.  In an earlier decision, Livingstone v 
Roskilly [1992] 3 NZLR 230, Thomas J opined [237] that he would not exclude 
generally, from common law, the concept that parties to a contract must act in good faith 
in making and carrying out that contract. 

109  Dymocks Franchise Systems (NSW) Pty Ltd v Bilgola Enterprises Ltd (1999) 8 TCLR 
612, [236]. 

110  Ibid. 
111  [2000] 3 NZLR 169 (Richardson P, Henry and Keith JJ). 
112  It should be noted that this conclusion, that an obligation of good faith was not implied 

in a franchise agreement as part of New South Wales law, was reached before the 
decision of the New South Wales Court of Appeal in Burger King [2001] NSWCA 187. 

113  Dymocks Franchise Systems (NSW) Pty Ltd v Todd [2004] 1 NZLR 289. 
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contracts, and that franchise agreements are not analogous to employment 
contracts (where duties of good faith are implicit).  These comments suggest 
that, in their view, the development of the law so as to make an obligation of 
good faith implicit in the  relationship between franchisor and franchisee (as in 
the case of partnership and other joint venture agreements) is not desirable.  
Their Lordships propose to express no concluded view on these comments and 
wish to reserve their opinion on the suggestion that the implication of an 
obligation of good faith in the relationship between franchisor and franchisee 
would be an undesirable development.114 

 
Although it was unnecessary for the Privy Council to opine on the good 
faith issue, the decision is not without considerable significance.  The 
very crux of the Privy Council’s conclusion of repudiatory conduct was the 
recognition that franchise agreements are ‘not ordinary commercial 
contracts but contracts giving rise to long term mutual obligations in 
pursuance of what amounted in substance to a joint venture and 
therefore dependent upon coordinated action and cooperation.’115  This 
comment is clearly consistent with the non-homogenous nature of 
commercial contracts116 and the clear need to have regard to the 
commercial context.117 
 
In a similar vein, although refraining from expressing a concluded view on 
whether a duty of good faith and fair dealing should be implied,118 is the 
approach of Finn J in GEC Marconi Systems Pty Ltd v BHP Information 
Technology Pty Ltd:119  
 

 … I consider this to be a case in which cogent grounds exist for making the 
implication sought.  I would simply note that the Sub-Contract was a long term 
relational one in which cooperation and trust were to be expected because of 
the back-to-back nature of the ADCNET contracts.120 

 
Finally, as previously mentioned,121 the decision of the New South Wales 
Court of Appeal in Vodafone Pacific Ltd v Mobile Innovations Ltd122 
provides real impetus for serious reconsideration of the appropriate class 
of contract to attract the implied obligation of good faith in contractual 
performance and enforcement.  In distancing itself from the suggestion 
that Burger King123 should be viewed as authority for the proposition that 
an implied obligation of good faith is a legal incident of all commercial 
                                                           
114  Ibid [57]. 
115  Ibid [63]. 
116  The decision of the Privy Council has been described as opening a significant crack in 

the door towards the ultimate recognition of franchise agreements as a distinct species of 
commercial agreement: Gehan Gunasekara, ‘Good Faith, Repudiation and Franchise 
Agreements’ [2002] NZLJ 453, 455. 

117  Similarly, in Hospital Products Ltd v United States Surgical Corporation (1984) 156 
CLR 41, 117 the recognition (by Wilson J) that every sole distributorship contract would 
induce in both parties a reasonable expectation of mutual benefit accruing from the ‘best 
efforts’ of the distributor. 

118  Given an earlier finding on repudiation. 
119  (2003) 128 FCR 1. 
120  Ibid [921]. 
121  See above 5.1. 
122  [2004] NSWCA 15.  For the facts and significance of this decision, see above 5.1. 
123  [2001] NSWCA 187. 
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contracts, and heralding the need for a careful consideration of 
contractual context, the New South Wales Court of Appeal seems to have 
changed course.  Given this apparent change of position, the platform 
has been laid for the adoption of a new class of contract, being a class 
that demonstrably satisfies the requirements for a contractual term to be 
implied, as a matter of law. 
 
The case studies in this chapter exemplify that the adoption of a narrower 
class, namely commercial contracts that are relational in nature, rather 
than commercial contracts per se, would screen unmeritorious good faith 
claims124 and satisfy the test of necessity; that is, an objective of 
preventing contractual rights being rendered nugatory, worthless or 
seriously undermined,125 by preventing reasonable expectations being 
thwarted.  The adoption of the narrower class would serve to bring into 
focus the necessary incidents of that more narrowly defined class of 
commercial contractual relationship.126  The available empirical evidence 
reinforces a distinction between discrete and relational commercial 
contracts.  It is only in relational commercial contracts that there is 
evidence of contractual parties having a reasonable expectation that 
certain business rules will prevail.  If good faith is concerned with 
protecting the reasonable expectations of contractual parties,127 this 
difference in the commercial contractual context should be reflected by 
the adoption of the suggested narrower class.  This, in turn, may serve to 
appease residuary concerns about the impact of an implied obligation of 
good faith on economic freedom.128  
 
5.4.1.4 Completing the Model - Explicit Recognition of 

Reasonable  Expectations 
 
In developing the proposed model to date, it has been suggested, based 
on the empirical evidence considered in chapter four and the case studies 
in this chapter, that the class of relational commercial contracts is an 
appropriate class of contract to attract the implied obligation of good faith 
as a necessary incident.  In accordance with the tests for a contractual 
term to be implied as a matter of law,129 not only can the class of contract 
be identified but the test of necessity can be seen to be satisfied. 
 

                                                           
124  Courtesy of the narrower width of the suggested class. 
125  For the requirements of the test of necessity, see above 2.2.1. 
126  To employ wording used by Loke specifically in the context of commercial joint 

ventures: 
 A F H Loke, ‘Fiduciary Duties and Implied Duties of Good Faith in Contractual Joint 
 Ventures’ [1999] JBL 538, 549. 
127  The judicial approach which seems to be most commonly accepted at the present time: 

see above 3.2. 
128  In Royal Botanic Gardens and Domain Trust v South Sydney City Council (2002) 186 

ALR 289, 312 Kirby J observed that the suggested implied term of good faith appeared 
to be in conflict with fundamental notions of caveat emptor that are inherent (statute and 
equitable intervention apart) in common law conceptions of economic freedom. 

129  For the requirements for a contractual term to be implied as a matter of law, see above 
2.2.1. 
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However, as foreshadowed in chapter one,130 the proposed commercial 
good faith model is not yet complete.  In addition to identifying relational 
commercial contracts as being an appropriate class of contract to attract 
the implied obligation of good faith as a necessary incident, the proposed 
model will only operate in a relatively smooth and certain manner if the 
underlying basis of the implied good faith obligation is made clear.  In this 
regard, it would be necessary for the High Court to explicitly recognise 
that the underlying basis of the implied good faith obligation is the 
reasonable expectations of the contractual parties, the view that is most 
commonly prevailing in the lower courts.131 
 
In addition to being in accordance with a generally recognised trend or 
movement in the law,132 explicit recognition of this basis would serve a 
number of functions.  It would eliminate concerns and criticisms that arise 
due to suggestions that good faith is concerned with more broadly based 
community or moral standards133 and it would provide much need clarity 
for commercial parties and their advisors concerning the likely content 
and drafting implications of the good faith obligation, topics that are 
considered in chapters six and seven respectively. 
 
By identifying an appropriate class of contract to attract the implied 
obligation of good faith as a necessary incident and by explicitly 
recognising the underlying basis of the obligation, the proposed model 
may offer a structured path forward for claims arising from commercial 
contracts. 

                                                           
130  See above 1.5. 
131  See above 3.2. 
132  See above 1.6.1. 
133  See above 2.2.2. 
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Chapter Six• 
 

Content of the Good Faith Obligation 
 
6.1 Introduction 
 
In the preceding chapter a commercial good faith model was proposed.1  
The proposed model calls for good faith to be implied, as a matter of law, 
in commercial contracts that are relational in nature with an additional call 
being made for the High Court to explicitly recognise that the underlying 
basis of the implied good faith obligation is the reasonable expectations 
of the contractual parties.2  On the assumption that good faith will be 
implied as a legal incident of this proposed class of contract,3 a key issue 
of concern to parties and their advisors will be the likely content of the 
implied obligation.  In this regard, a number of the general issues 
examined in chapter three provide a platform for formulating observations 
concerning contractual behaviour that may, or may not, be considered 
likely to offend the implied term. 
 
Consistent with earlier observations, good faith should not be equated to 
a requirement to act reasonably in contractual performance and 
enforcement,4 nor is it co-extensive with equitable and/or statutory 
unconscionability.5  Not being a fiduciary duty,6 it will be demonstrated 
that good faith will not operate as a bar to the legitimate pursuit of self-
interest.  As previously noted, the parties’ contractual relationship is the 
source from which the content of the implied good faith obligation will be 
drawn.7 
 
Consistent with the proposed model, it will be demonstrated in this 
chapter that current decisions at lower judicial levels indicate that the 
good faith obligation will only be breached where a contractual party acts 
in a manner clearly beyond the reasonable expectations engendered by 
the relational commercial context.  As foreshadowed,8 the two forms of 
relational commercial contract to be examined are franchises and long-
term leases.  Although there are other forms of commercial contracts that 
are relational in nature,9 both franchises and long-term leases share the 
common characteristics of being extremely commonplace, economically 

                                                           
•  The material in 6.2 of this chapter has been published: Bill Dixon, ‘What is the Content 

of the Common Law Obligation of Good Faith in Commercial Franchises?’ (2005) 33 
ABLR 207. 

1  See above 5.4.1.1. 
2  See above 5.4.1.4. 
3  An assumption that may be considered justified by the considerably broader approach 

that has  already been taken by a number of Australian courts, see above 2.2.4. 
4  See above 3.3. 
5  See above 3.5. 
6  See above 3.4. 
7  See above 3.2.2. 
8  See above 1.8. 
9  See above 4.1.1. 
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significant and productive of a considerable body of Australian good faith 
litigation so that detailed analysis is both merited and likely to have a 
significant degree of practical cogency. 
 
6.2 Franchises 
 
6.2.1 Background 
 
Franchising is a term used to describe a number of business models, but 
all models involve a way of distributing goods and/or services.  Of the 
various models, perhaps the most well known type of franchising is 
‘business-format’ franchising where a franchisee operates under a 
business-format created by the franchisor.10  A business-format franchise 
will involve an ongoing business relationship between the parties that 
may include product, training, service, trademarks, other intellectual 
property rights, marketing and advertising strategies and plans, operating 
manuals and standards and quality control.11  Typically, the franchise 
agreement provides for a relatively long-term relationship of between 5 to 
10 years12 with an option or options for renewal. 
 
Despite only having come into widespread use as an organisational form 
in the last 50 or so years,13 the use of franchises and the franchising 
sector is now blossoming in Australia (as is the case world wide).  The 
boast has been made that Australia is ‘the most franchised country in the 
world’.14  A franchise and service export industry specialist from Austrade 
has noted that the Australian franchise sector has an annual turnover of 
more than A$80 billion, and employs over 600,000 people.15  There are 
more than 700 Australian franchisors covering a wide range of products 
and services.16  This sector also generates over A$290 million in annual 
export income for Australia.17  Part of the reason for the continued growth 
of the Australian franchise sector is that franchises appeal to the 
Australian desire to ‘be your own boss’, offering liberation from being a 

                                                           
10  G K Hadfield, ‘Problematic Relations: Franchising and the Law of Incomplete 

Contracts’ (1990) 42 Stanford Law Review 927, 928.  Hadfield also refers to product or 
trade name franchising. 

11  Being some of the features of a business-format franchise as identified by the US 
Department of Commerce: ibid 932. 

12  Department of Industry, Technology and Commerce Survey of Franchising in Australia: 
Supplement to the Franchising Task Force Report (1991) Franchising in Australia and 
Abroad, Report to the Minister for Small Business and Customs, The Hon David 
Beddall MP (1992), 26 as referred to by V L Taylor, ‘Contracts With the Lot: 
Franchises, Good Faith and Contract Regulation’ [1997] NZLR 459, 466. 

13  Hadfield, above n 10, 928.  Franchising has been described as the quintessential 20th 
century form of industrial organisation: Taylor, above n 12, 461. 

14  Abernethy, ‘Franchising Seen as a Wave of Future for Small Businesses’, Australian 
Financial Review (Sydney), 27 June 1995, 44 as referred to by Taylor, above n 12, 462. 

15  Figures quoted by Cheryl Scott, New Guides for Booming Franchise Sector Findlaw 
<http://www.findlaw.com.au/news/default.asp?task=read&Ibid=19243&site=LE> at 25 
March 2004. 

16  Michelle Richardson, ‘Why Franchises Have Surged in Popularity Here’, Courier Mail 
(Brisbane), 25 August 2004, Business Section 1. 

17  Scott, above n 15. 
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mere employee.18  Franchising also means that a franchisee is the boss 
of a business which has the backing of an established franchisor.  A 
franchisee takes comfort in the fact that a far smaller percentage of 
franchised outlets will fail than non-franchised outlets.  In Australia, a 
representative of the Franchise Council has recently noted that franchises 
have surged in popularity as four in five succeed compared with a 75% 
failure rate among traditional small businesses.19  In America, within one 
year of beginning operation, 38% of individual start-ups fail compared to 
less than 4% of franchised outlets. 20 
 
6.2.2 The Nature of the Franchise Relationship21 
 
In the context of an implied obligation of good faith, if, as suggested, the 
content of the implied obligation is a product of the commercial 
contractual context and the reasonable expectations engendered by that 
context, it is appropriate to start with an examination of the nature of the 
franchisor-franchisee relationship.  The franchise agreement signed by 
franchisee and franchisor represents far more than a simple bilateral 
contract.22  Implicit (if not explicit)23 in a franchise is the relational nature 
of the arrangement.24  Franchises are continuing transactions rather than 
‘one-shot deals’.25  Both franchisor and franchisee are involved in what is 
often a long-term relationship where the basis for economic gain will be 
ongoing harmony and commitment to a common cause.  The long-term, 
mutual obligations of the parties, in pursuance of what amounts in 
substance (if not legal form) to a joint venture, are dependent upon 
coordinated action and cooperation.26  For their mutual economic benefit, 
both the franchisee and the franchisor have an interest in the franchise 
relationship succeeding although the nature of relationship remains 
‘inherently vertical - the essence of franchise duplication [being] ultimately 
franchisor control over the way in which franchisees run their business.’27  
The comment is accurately made that the franchisee puts ‘his or her 
economic fate into the hands of another (the franchisor).’28 
                                                           
18  Robertson, ‘Steve’s Ready to Set Up Franchise’, Australian Financial Review (Sydney), 

27 June 1995, 42 as referred to by Taylor, above n 12, 463. 
19  Comment attributed to Richard Evans of the Franchise Council, as quoted by 

Richardson, above n 16. 
20  J Iglesias, ‘Comment: Applying the Implied Covenant of Good Faith and Fair Dealing to 

Franchises’ (2004) 40 Hous L Rev 1423, [1430]. 
21  For a more detailed treatment of the nature of the franchise relationship, see Hadfield, 

above n 10. 
22  Dymocks Franchise Systems (NSW) Pty Ltd v Bilgola Enterprises Ltd (1999) 8 TCLR 

612, [236] (Hammond J). 
23  Some commentators would suggest that franchises are explicitly relational contracts: 

Taylor, above n 12, 459. 
24  Dymocks Franchise Systems (NSW) Pty Ltd v Bilgola Enterprises Ltd (1999) 8 TCLR 

612, [236] (Hammond J). 
25  Taylor, above n 12, 459. 
26  These requirements of coordinated action and cooperation were regarded by the Privy 

Council in Dymocks Franchise Systems (NSW) Pty Ltd v Todd [2004] 1 NZLR 289, [63] 
as critical in the ultimate classification of the franchisee’s conduct as being repudiatory. 

27  Taylor, above n 12, 467. 
28  S Corones, ‘Implied Good Faith and Unconscionability in Franchises: Moving Towards 

Relational Contract Theory’ (2000) 28 ABLR 462, 467. 
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For these reasons, a franchise agreement will typically display most of 
the features of a relational contract that Macneil described.29  A common 
feature of franchise agreements30 is that it is difficult to allocate optimally 
all risks at the time of contracting due to the possibility of unforeseen 
contingencies.  Franchise agreements may be characterised by a degree 
of contractual incompleteness31 due to the intertwined nature of the 
ongoing relationship between the contractual parties,32 the difficulty for 
the parties of drafting a highly specified contract33 (not to mention the 
likely high cost of drafting a complete contract)34 and also the franchisor’s 
common desire to retain a high degree of control to counter certain risks. 
 
A franchisor runs the risk that the actions of a franchisee may reduce 
significantly the ‘accumulated reputation capital of the franchisor by failing 
to maintain quality controls.’35  In addition, a franchisor runs the risk of 
‘free-riding’ by a franchisee.  Franchise free-riding has been described in 
the following terms: 
 
 A franchisee is inclined to make decisions about how much effort to put into the 

business based on the profits that will accrue directly to her in her own outlet.  
She is not inclined to take into account that, because customers will make 
judgments about the quality of the entire franchise system based on their 
experience at an outlet, cost-saving reductions in quality at her outlet will affect 
the overall value of the trademark and thus the profits of other franchisees and 
the franchisor.  If all franchisees, facing the same incentives, act in this way, the 
value of the trademark will suffer dramatically.36 

 
In turn, there are risks involved in entering a franchise relationship for 
franchisees.  Typically, a franchisee will incur considerable costs in 
setting up the franchise by a potential combination of the requirement to 
pay a considerable franchise fee, the acquisition of specialised equipment 
and inventory and other set up costs.  These costs of the franchisee are 
frequently described as ‘sunk costs’, as they may not ultimately be 
recoverable if the franchisee goes out of business, for any reason.37  
Sunk costs may be threatened by a franchisor’s opportunistic exercise of 
a broad contractual discretion.  The mutuality of the franchise relationship 

                                                           
29  See above 4.1.1. 
30  For a fuller exposition of the common features of franchise contracts, refer to J M 

Paterson, ‘Good Faith in Commercial Contracts? A Franchising Case Study’ (2001) 
29(4) ABLR 270. 

31  One commentator has described franchise contracts as being ‘paradigmatically 
incomplete’: G Hadfield, ‘The Second Wave of Law and Economics: Learning to Surf’ 
in M Richardson and G Hadfield (eds), The Second Wave of Law and Economics (1999) 
60. 

32  R E Barnett, ‘Conflicting Visions: A Critique of Ian Macneil’s Relational Theory of 
Contract’ (1992) 78 Va L Rev 1175, 1200. 

33  Paterson, above n 30, 283. 
34  Hadfield, above n 10, 986. 
35  Ibid 928. 
36  Ibid 949-950. 
37  Ibid 951. 
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is evidenced by franchisors risking the value of their reputation capital ‘in 
exchange for shifting sunk investments to franchisees.’38 
 
Unfortunately, although franchises may involve mutuality it is not 
necessarily a relationship between equals.  The relationship is frequently 
one where there is a power imbalance.  The imbalance is often a 
reflection of the franchisee’s business inexperience and the consequent 
need to rely on the franchisor’s relative superiority.39  The potential 
franchisee will also commonly suffer from a disparate level of economic 
leverage and information.40  Reflective of this power imbalance, the 
franchisee will commonly be expected to sign a ‘franchisor-developed 
standardised agreement that slants the benefits towards the franchisor41 
and leaves the franchisee with few options to protect the franchisee’s own 
interests.’42  There in fact seems to be a strong perception that the 
standard form contract is an integral part of the franchise relationship and 
the franchisor’s refusal to negotiate is a hallmark of the franchise 
relationship being purchased.43  In the exercise of its superior position, 
the franchisor will usually maintain tight control over the franchise by 
reserving discretionary power to the franchisor while binding a franchisee 
to explicit standards.44  Reflective of the one-sided nature of these 
agreements,45 there is little reciprocity of contractual obligation.46  Very 
few specific obligations will be cast on the franchisor in comparison to the 
great weighting of the clauses towards the franchisee’s obligations.47  
Extremely detailed operations and procedures manuals (or some variant 
of these) will commonly be the source of the explicit standards that a 
franchisee is expected to attain, with these manuals frequently being 
contractually incorporated as part of the franchise agreement, such that 
any failure to comply with a standard specified in a manual will constitute 
a breach of the agreement.48   
 
The incompleteness of the typical franchise agreement, as evidenced by 
the relative absence of specific obligations cast on the franchisor and the 
significant contractual discretions reserved to the franchisor, is a 
manifestation of the franchisor’s desire to retain the level of control 
necessary to protect the franchisor’s own position and also the 
                                                           
38  Ibid 986. 
39  Ibid 961. 
40  Taylor, above n 12, 467. 
41  In Kellcove Pty Ltd v Australian Motor Industries Ltd (Unreported, Federal Court of 

Australia, Woodward J, 6 July 1990) there is express judicial reference (BC 9003225, 
171-172) to the franchise arrangement between Toyota and its dealers being loaded 
heavily in favour of Toyota, with most, if not all, of the financial risk of the individual 
dealership being assumed by the franchisee. 

42  Iglesias, above n 20, [1424]. 
43  Hadfield, above n 10, 961. 
44  Iglesias, above n 20, [1436]. 
45  Described elsewhere as the ‘captive nature of franchise agreements’: Gehan Gunasekara, 

‘Good Faith, Repudiation and Franchise Agreements’ [2002] NZLJ 453, 454. 
46  Taylor, above n 12, 468. 
47  Hadfield, above n 10, 943. 
48  As was the case in Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286, 

[17]. 
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franchisor’s desire to create a suitably flexible agreement capable of 
regulating what is usually a long-term relationship where market 
conditions may undoubtedly change.  One commentator has even 
argued, consistent with these observations, that a franchise contract is 
‘necessarily incomplete.’49  While an incomplete contract of this nature 
may be seen to adequately protect a franchisor’s position, it clearly 
provides very little protection for the franchisee’s sunk costs.  In fact, 
consistent with the ‘slanted’ nature of many franchise agreements, there 
is undoubtedly scope for contractually opportunistic behaviour by 
franchisors. 
 
The risk of opportunism has been well recognised in good faith 
jurisprudence in the United States: 
 

Opportunism in the law of contracts usually signifies one of two situations.  First, 
there is effort to wring some advantage from the fact that the party who performs 
first sinks costs, which the other party may hold hostage by demanding greater 
compensation in exchange for its own performance.    Second, there is an effort 
to take advantage of one’s contracting party in a way that could not have been 
contemplated at the time of drafting, and which therefore was not resolved 
explicitly by the parties.50 

 
These general comments concerning the possibility of contractual 
opportunism are particularly apposite in the franchise context.  By way of 
counter, it has been suggested that a franchisor’s concern for reputation 
and a desire to sell more franchises may act as a brake on 
opportunism.51  While this suggestion may appear plausible, the 
observation that the danger of abuse is inherent in the very structure of 
franchising52 seems to be well-made.  The argument that opportunistic or 
unscrupulous franchisors will be effectively sanctioned by the ‘market’ 
(‘reputational’ sanctioning) assumes that information about franchising 
abuses will circulate freely and be available to potential franchisees.  
However, there is little empirical evidence of this.53  In practical terms, it 
appears that the inherent structural potential for conflict results in a 
commercial contractual environment where allegations of a breach of the 
implied obligation of good faith in contractual performance and 
enforcement will necessarily arise.  Consistent with this suggestion, the 
results of a previous survey by the Australian Bureau of Statistics 
revealed that 18% of franchisors were party to litigation with franchisees 
at the time the survey was conducted.54 
 

                                                           
49  B Klein, ‘Transaction Cost Determinants of ‘Unfair’ Contractual Arrangements’ (1980) 

70 Am Econ Rev 356 as referred to by Hadfield, above n 10, 947. 
50  Industrial Representatives Inc v C P Clare Corp 74 F 3d 128, 129-130, 132 (7th Cir 

1996) as referred to by E Allan Farnsworth, ‘Ten Questions About Good Faith and Fair 
Dealing in United States Contract Law’ [2002] AMPLA Yearbook 1, 20. 

51  Klein, above n 49, as referred to by Hadfield, above n 10, 978. 
52  Hadfield, above n 10, 969. 
53  Taylor, above n 12, 473. 
54  Lawson, ‘High Level of Franchising Litigation Doubted’, Australian Financial Review 
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6.2.3 Types of Franchise Disputes  
 
In the United States, litigation arising from franchise contracts is 
voluminous.  Notwithstanding this, Hadfield has observed that there are 
only two basic types of franchise dispute.55  First, there are disputes 
concerning a franchisee’s compliance with a franchisor’s established 
operating requirements.  This type of dispute, consistent with a 
franchisor’s desire to protect its reputation capital and prevent franchisee 
free-riding,56 may lead to a franchisor exercising a right of termination.  
When the right of termination is exercised, the good faith issue will be 
whether the franchisor possessed an ulterior, or opportunistic, motive for 
termination. 
 
The second type of dispute identified by Hadfield, are disputes about a 
franchisor changing the franchise system’s operating requirements or 
design.  The franchisor’s open-ended discretion to make these changes 
is usually preserved by the franchise agreement consistent with the 
control that a franchisor usually wishes to retain for the life of the 
franchise.57  In this type of dispute, the good faith issue will be the extent 
to which a franchisee is required to comply with, or suffer, the franchisor’s 
changes in instances where the changes may be seen to benefit the 
franchisor (or other franchisees) at the franchisee’s expense, cognisant in 
particular of the franchisee’s sunk costs. 
 
In Australia, although good faith franchise litigation is far more 
circumscribed, it is submitted that the same two basic types of dispute 
may be identified.  In addition to termination disputes, disputes about 
franchise territory fall within the rubric of Hadfield’s second type of 
dispute.  To resolve both types of disputes, Australian courts have 
invoked the implied term of good faith.  This approach is consistent with 
the inapplicability of a constructional approach58 where, as noted, 
franchise contracts are necessarily incomplete and gaps often need to be 
filled in order to resolve disputes.  In using the implied obligation of good 
faith to fill these gaps, it has been observed generally that the basis of the 
obligation appears to be the reasonable expectations of the parties.59 
 
Before proceeding to examine Australian good faith franchise litigation 
generally,60 it is appropriate to examine one particular issue.  In seeking 
to give content to the good faith obligation in the context of a franchise 
relationship, the particular issue that arises is whether the reasonable 
expectations of the contractual parties should be equated with a 
‘business judgment’ approach.  To consider this question it is necessary 
to consider the implications of the so called ‘business judgment’ 

                                                           
55  Hadfield, above n 10, 977-978. 
56  In relation to these franchisor concerns, see above 6.2.2. 
57  In relation to this desire, see above 6.2.2. 
58  See below 8.2.3. 
59  See above 3.2. 
60  See below 6.2.4. 
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approach.  This issue will be separately examined from the perspective of 
both parties to the franchise. 
 
6.2.3.1 ‘Business Judgment’ Approach - From a Franchisor’s 

Perspective 
 
Is a franchisor required to justify the exercise of all contractual rights as 
being legitimate business decisions?  The reason this question arises is 
that some American courts61 favour an approach whereby there will be no 
breach of the good faith obligation if the franchisor has made a legitimate 
business decision62 or a decision that conforms with good business 
practice even if the franchisee may suffer some detriment.63  This 
approach is commonly described in American good faith jurisprudence as 
the ‘business judgment’ approach and is justified on the basis that a 
‘franchise relationship is inherently a business relationship.’64  If the 
decision may be justified by an economic reason, the obligation of good 
faith will not have been breached.65 
 
In a number of franchise decisions in the United States this business 
judgment approach is quite explicit.66  By way of example, in American 
Mart Corp v Joseph E Seagram & Sons67 it was stated: 
 
 We interpret the good faith and good cause requirement … as embodying both 

an objective and a subjective element.  In order to show that there was good 
cause for termination, the franchisor must establish the existence of a sufficient 
business justification for its actions: specifically, it must demonstrate the 
existence of a well founded objective ground for the termination based upon 
compelling business reasons.68 

 
Defences based on this type of approach are not without precedent in 
Australia.  Although not a franchise decision, in Overlook v Foxtel,69 a 
                                                           
61  The approach is by no means universal.  As previously observed (see above 1.7) this is a 

common problem with American good faith decisions. 
62  American decisions concerning legitimate business judgment are not confined to good 

faith in a franchise relationship.  This approach has also been manifested in the context 
of a landlord-tenant relationship.  See, eg, Dickey v Philadelphia Minit-Man Corp 105 A 
2d 580 (Pa 1954) where the tenant made a legitimate business decision which had the 
effect of reducing the landlord’s entitlement, under the lease, to a percentage of gross 
receipts.  Although gross receipts were reduced, the tenant’s profit rose.  In these 
circumstances, the Supreme Court of Pennslyvania held there was no breach of the duty 
of good faith and fair dealing.  This decision is referred to by E Peden, ‘Contractual 
Good Faith: Can Australia Benefit From the American Experience?’ (2003) 15 Bond LR 
175, 179. 

63  Burger King Corp v Agad 941 F Supp 1217, 1222 (ND Ga 1996) as referred to by 
Iglesias, above n 20, [1446].  Reference may also be made to Hadfield, above n 10, 980-
984. 

64  Picture Lake Campground v Holiday Inns 497 F Supp 858, 869 (E D Va 1980) as 
referred to by Hadfield, above n 10, 981. 

65  Svela v Union Oil Co of Cal 807 F 2d 1494, 1501 (9th Cir 1987) as cited by Iglesias, 
above n 20, [1446]. 

66  Refer generally to Hadfield, above n 10, 984. 
67  824 F 2d 733 (9th Cir 1987). 
68  Ibid 734.  A quotation referred to by Hadfield, above n 10, 984. 
69  (2002) Aust Contracts Rep 90-143. 
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defence based on a legitimate business judgment was successfully 
employed by a party facing an allegation of a lack of good faith.  Overlook 
ran a business involving the acquisition and on-selling of television 
program content.  After protracted negotiations, documentation was 
signed for the supply by Overlook to Foxtel of two non-English language 
channels for dissemination through Foxtel’s pay television system.  Each 
of these non-English language channels was an ‘add-on’, meaning that 
subscribers requiring these channels would have to subscribe for the 
basic package, as a means of obtaining the desired non-English 
language channel as an additional item in the total subscription.  Every 
subscriber paid a fixed monthly sum for the basic package and a further 
monthly sum for each add-on. 
 
The price initially charged for each add-on was $19.95 per month.  Some 
nine or ten months later, Foxtel acted to reduce the price charged for 
each add-on to $9.95 per month.  Amongst other reasons, Overlook was 
concerned as the reduction in price caused a severe reduction in revenue 
to Overlook which could not be overcome without a significant increase in 
subscriber numbers.  By the closing stages of the trial, the claim that was 
most vigorously asserted was a claim in contract based on an alleged 
breach of an implied term obliging Foxtel to act in good faith towards 
Overlook, should Foxtel decide to change the price charged to 
subscribers for the non-English channels.70 
 
For its part, Foxtel argued successfully that it made a legitimate business 
judgment with a view to increasing its share of the non-English channels 
market for the benefit of both contractual parties.  Although Foxtel 
recognised that the short-term result would be a fall in revenue affecting 
both parties, its long-term hope and expectation were that increased 
penetration of the relevant market would reap suitable commercial 
rewards for all concerned.71 
 
A corollary of this ‘business judgment’ approach may be that, if a 
franchisor does not hold a legitimate business reason, the exercise of the 
contractual right may be challenged.72  The potential need to show 
legitimate business reasons for all changes that may be introduced into a 
franchise has been observed to be costly and may also introduce 
considerable uncertainties for franchisors as they attempt to second-
guess how a court may assess the merits of their contractual actions.73 
 

                                                           
70  Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [13]. 
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72  In the franchise context see, eg, Paterson, above n 30 and Stephen Giles and Greg 
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Although this issue has not been aired directly in any Australian franchise 
decision,74 any such requirement would seem tantamount (at least from 
the franchisor’s perspective) to an obligation to exercise contractual rights 
reasonably, which is not the suggested province of the implied obligation 
of good faith.75  Although many decisions undoubtedly will be able to be 
justified on business or commercial grounds, a franchisor will not run foul 
of the good faith obligation where rights are exercised for other reasons, 
provided the franchisor acts honestly and does not act in a manner 
entirely inimical to the reasonable expectations engendered by the 
relationship. 
 
Although not arising from a franchise relationship, the judgment of 
Finkelstein J in Garry Rogers Motors (Aust) Pty Ltd v Subaru (Aust) Pty 
Ltd76 is nevertheless illustrative.  The decision involved another form of 
relational commercial contract, a car dealership.  Notice of termination of 
the dealership was given for the dealer’s failure to comply with a new 
marketing program.  Even though the dealer subsequently indicated that 
it would comply, the notice of termination was not withdrawn by the 
supplier.  In finding that the supplier’s conduct was neither 
unconscionable (under s 51AC of the Trade Practices Act 1974 (Cth)) nor 
indicative of a lack of good faith, Finkelstein J directly acknowledged the 
importance of the contractual relationship: 
 
 Many relationships can only operate satisfactorily if there is mutual confidence 

and trust.  Once that confidence and trust has broken down the position is not 
easily restored.  It is not unconscionable to terminate a relationship where that 
trust and confidence has been undermined.77 

 
The significance of this decision lies in the recognition that a contractual 
right may be exercised in good faith, (and without unconscionability, in 
this instance), based on considerations apart from those that may strictly 
be characterised as ‘business’ or ‘commercial’ in nature.78 
 
6.2.3.2 ‘Business Judgment’ Approach - From a Franchisee’s 

Perspective 
 
The discussion of the ‘business judgment’ approach to this date has 
focused on whether this approach may be too restrictive from a 
franchisor’s perspective.  However, when viewed from the perspective of 
a franchisee, the business judgment approach clearly may function as a 
double-edged sword.  The strict adoption of this approach would suggest 
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that a franchisor acts in good faith if the exercise of a contractual right, if 
challenged, can be supported by an apparently ‘plausible business 
justification’79 notwithstanding that the exercise of the right may disregard 
entirely the franchisee’s sunk costs.  The limitations of this approach, and 
its failure to acknowledge the reasonable expectations engendered by a 
franchise relationship, have been recognised: 
 

The business judgment approach rejects any scrutiny of whether the decision 
results in the extraction of sunk costs from the franchisee, or of whether the 
franchisor’s decision is one that is profitable to the franchisor only at the 
expense of the franchisee’s investments.  The problem with this approach 
should now be clear: By enforcing the franchise contract in this way, courts fail 
to protect fully one half of the interest necessary to support the franchise 
relationship.80 

 
Comments of this type, together with the limitations of the business 
judgment approach from the franchisor’s perspective (as previously 
explored), clearly support what has been observed to be the underlying 
basis of the Australian implied obligation of good faith, namely the 
reasonable expectations of the parties.81  In the context of an incomplete 
contract, such as a franchise, the adoption of any other approach, be it 
‘business judgment’, constructional or otherwise, does not have the 
flexibility to resolve the difficult contractual disputes that arise and will not 
be truly reflective of the nature of the franchise contractual relationship, a 
relationship that is both ‘highly intimate and interdependent.’82 
 
6.2.4 Australian Good Faith Franchise Litigation 
 
The issue of contractual good faith has been raised in a number of 
Australian franchise decisions.  Decisions that have already been 
discussed are: Burger King;83 Australian Competition & Consumer 
Commission v Simply No-Knead (Franchising) Pty Ltd;84 and 
Automasters Australia Pty Ltd v Bruness Pty Ltd.85  The significance of 
these decisions is that, in all instances, the franchisee succeeded as the 
franchisor involved was pursuing more than the franchisor’s legitimate 
interests, or, putting it another way, the franchisor was acting in a manner 
that would not be reasonably expected in the context of a franchise 
relationship. 
 
Clearly the key practical issue will be to determine what is, or is not, an 
interest that may be regarded as legitimate and the exact parameters of 
reasonable expectations in this type of contractual relationship.  With this 
in mind, it is appropriate to discuss an instance where the franchisee was 
unsuccessful.  Although somewhat short on legal analysis (due to the 
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findings of fact that were made), a number of important practical insights 
may be gained from the decision of the Victorian Supreme Court in Far 
Horizons Pty Ltd v McDonald’s Australia Ltd.86  
 
Mr Hackett, through his company Far Horizons Pty Ltd (‘Far Horizons’), 
was an independent owner/operator of two McDonald’s stores under a 
licence agreement with the defendant.  It was accepted that a 
fundamental tenet of the McDonald’s system is that expansion or the 
opening of new stores is a desirable objective.87  The litigation at hand 
arose from McDonald’s decision to open two new stores near those 
operated by Far Horizons without offering the licences for either store to 
Mr Hackett or his company.  At this time relations between McDonald’s 
and Mr Hackett had deteriorated considerably88 as a result of what may 
have been viewed as mutinous behaviour by Mr Hackett.89 
 
The plaintiffs submitted that McDonald’s was actuated by bad faith as 
part of a strategy designed to apply improper pressure upon the plaintiffs 
to persuade them to withdraw from the McDonald’s system.  In this 
context, the establishment of the new restaurants was described as a 
‘pincer movement’.90  Amongst a number of causes of action asserted, 
the plaintiffs claimed a breach of the defendant’s duty not to perform its 
obligations or to exercise its rights under the licences unfairly or in bad 
faith towards Mr Hackett and Far Horizons.91  For its part, McDonald’s 
noted that the licences in question (which Mr Hackett, an experienced 
commercial solicitor, had read before signing) conferred no right on the 
licensee to be offered or to be considered for the licence of any new 
store.  Further, the licensee had no exclusive right to trade beyond the 
clearly delineated geographical boundaries of the franchise and had no 
protected or other territorial rights in the contiguous market area of the 
restaurant. 
 
McDonald’s considered that it had acted honestly and reasonably in 
making the impugned decisions.  Further, McDonald’s management 
vehemently denied that there was a strategy to remove Mr Hackett and 
his corporate alter-ego from the franchise system or to make an example 
of Mr Hackett to encourage other licensees to be submissive to their 
dictates.  Byrne J noted that a substantial portion of the plaintiffs’ case 
relied upon inference rather than evidence of substance.  The 
observation was made that ‘[t]he difficulty in this case is that, as soon as 
one approaches the facts without a disposition to find conspiracy, the 
suggested conspiracy evaporates.’92  Further, after considering in some 
detail the decisions made by the management of McDonald’s, Byrne J 
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was not satisfied that these decisions were made for a purpose other 
than to further the legitimate interests of McDonald’s: 
 

They were not substantially motivated by an intent to prejudice Mr Hackett or his 
company or to drive him from the System or to make an example of him as a 
warning to would-be dissident licensees.93 

 
On these findings of fact the plaintiffs’ claims were doomed to failure and 
judgment was delivered for the defendant with costs.  The findings of fact 
made it unnecessary for Byrne J to consider in detail the submissions 
made concerning the implied duty of good faith and the scope of the 
implied obligation.  However, these arguments were addressed briefly.  
Byrne J did not consider himself at liberty to depart from the considerable 
body of case law that had followed the decision in Renard.94  Accordingly, 
there was: 
 

to be implied in a franchise agreement a term of good faith and fair dealing 
which obliges each party to exercise the powers conferred upon it by the 
agreement in good faith and reasonably, and not capriciously or for some 
extraneous purpose.  Such a term is a legal incident of such a contract.95   

 
Counsel for McDonald’s had submitted that the implication of a term of 
good faith was excluded by the operation of an ‘entire agreement’ clause.  
Although this was again not a matter that ultimately had to be determined, 
Byrne J was prepared to assume that the obligation had not been so 
excluded.96  Before leaving a discussion of this judgment, it is worth 
noting one further issue raised by Byrne J: 
 

I leave for another day the case where the impact caused by the new store is 
such that it effectively destroys the business which the impacted operator had 
bargained for or where the degree of impact is such as to give rise to the 
inference that its opening was for a purpose which might give rise to the 
operation of the implied obligation of good faith and fair dealing.97 

 
Although these judicial comments were clearly dicta, it may be suggested 
that, in their potential application, they are representative of a situation 
where the franchisor may be seen as pursuing more than the franchisor’s 
legitimate interests.  In hindsight, these comments may be regarded as 
typifying the situation that subsequently arose for determination in Bamco 
Villa Pty Ltd v Montedeen Pty Ltd; Delta Car Rentals Aust Pty Ltd v 
Bamco Villa Pty Ltd.98  
 
In this case, Mandie J of the Victorian Supreme Court had to consider if 
the exercise of various powers under a franchise agreement was in 
breach of the implied term of good faith and fair dealing.  Montedeen Pty 
Ltd (‘Montedeen’) was the owner of the ‘Delta Car Rental System’.  By a 
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series of franchise agreements Montedeen had licensed a number of 
franchisees to use the system and associated trademarks.  Bamco Villa 
Pty Ltd (‘Bamco Villa’) was one of Montedeen’s franchisees. 
 
In earlier proceedings between the parties the Victorian Court of Appeal 
determined that Bamco Villa, as franchisee, had been granted the 
exclusive rights to the territory delineated in the franchise agreement and 
that the description of the right as ‘exclusive’ not only prevented 
Montedeen, the franchisor, from licensing another franchisee in respect of 
the area of activity but also prevented the franchisor from itself exploiting 
the rights in question in respect of that area.99 
 
The Court of Appeal also determined that the franchisor had committed a 
number of breaches of the franchise agreement.  The breaches were 
constituted by the franchisor engaging in competition with the franchisee 
in the franchisee’s exclusive territory through its involvement with other 
businesses conducted under the business names ‘Crown Rent a Car’, 
‘Astoria Rent a Car’ and ‘Real Cheap Car Rentals’.  The key aspect of the 
breaches was obtaining business through the diversion of telephone calls 
advertised as attached to premises within the franchisee’s exclusive 
territory. 
 
There were two proceedings before the court.  The first proceeding was 
an action by Bamco Villa, against Montedeen, claiming damages for 
breach of the franchise agreement.  The second proceeding was brought 
by Montedeen and others (‘the Delta parties’), against Bamco Villa 
seeking a declaration, amongst other things, that the franchise agreement 
had been validly terminated.  It is the second proceeding that is of 
interest.  The Delta parties had served notices requiring breaches to be 
remedied followed later by notices of termination.  The notices served 
relied upon Bamco Villa’s closure of a branch from which the franchised 
business was conducted and its surrender of vacant possession to a 
purchaser of the property, contrary to the written terms of the franchise 
agreement. 
 
In response to the purported termination of the franchise agreement, 
Bamco Villa pleaded, amongst other things, that: 
 

[t]he purported termination was in breach of cl 22.4 of the franchise agreement 
and of an implied term of the franchise agreement that the franchisor would 
exercise its powers under the franchise agreement reasonably, in good faith and 
not capriciously.100 

 
In support of this plea, Bamco Villa alleged that the conduct of the Delta 
parties was part of a concerted campaign intended to force Bamco Villa 
out of business.  In relation to the implied term, Mandie J agreed that an 
implied term did exist as a legal incident of franchise agreements.  The 
term implied was that each party to a franchise agreement should 
                                                           
99  Ibid [29]. 
100  Ibid [154]. 



 115

exercise the powers conferred upon it in good faith and reasonably and 
not capriciously or for some extraneous purpose.101  In reaching this 
conclusion Mandie J cited with approval Far Horizons Pty Ltd v 
McDonald’s Australia Ltd,102 Renard,103 Hughes,104 Alcatel Australia Ltd v 
Scarcella105 and Garry Rogers Motors (Aust) Pty Ltd v Subaru Aust Pty 
Ltd.106 
 
Mandie J concluded that it was more probable than not that the 
franchisor’s conduct contributed materially to the franchisee’s financial 
difficulties that in turn led to closure of the premises.  In these 
circumstances 
 

the termination was … made in breach of the franchisor’s obligation to exercise 
the power in good faith and reasonably.  The opportunity to terminate arose in 
significant part from the franchisor’s conduct in breach of contract, which was 
intended both to harm Bamco Villa and to benefit the Delta parties.107 
 

Breach of the implied term of good faith invalidated Montedeen’s 
termination of the franchise agreement.108 
 
6.2.5 Franchisees 
 
The Australian decisions canvassed to date have focused on the potential 
impact of the implied good faith obligation as it relates to the conduct of 
franchisors, more particularly what is often the impugned conduct of 
franchisors.  The question arises whether the good faith obligation, in 
theory, is equally applicable to franchisees.  In other words, is the implied 
obligation of good faith a mutual obligation?109  Does the relational nature 
of the franchise arrangement underpin a reasonable expectation that the 
implied good faith obligation is equally applicable to franchisees? 
 
As illustrated by the result in the Dymocks’ franchise litigation,110 the 
answer to the preceding question is undoubtedly ‘yes’.  This litigation, in 
addition to being extremely costly for the Todds,111 serves as a clear 
warning that franchisees are also potentially exposed to the rigours of the 
implied term of good faith.  This result is also consistent with the statutory 
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reference to ‘good faith’ in s 51AC of the Trade Practices Act 1974 (Cth).  
Section 51 AC imposes a requirement for both parties to act in good faith 
in their dealings with each other.112 
 
Notwithstanding the mutuality of the good faith obligation, Australian good 
faith decisions generally concern potential indiscretions by franchisors 
rather than franchisees.  This is consistent with the American experience 
where most franchise disputes involve allegations that franchisors have 
failed to perform and enforce franchise agreements in good faith.113  For 
this reason, the potential implications of the good faith obligation, as they 
impact upon commercial franchisors, are treated separately. 
 
6.2.6 Implications for Commercial Franchisors 
 
Whilst a commercial franchisor is not obliged to put aside their self-
interest or proprietary rights,114 a franchisor will not wish to be accused of 
acting in a manner contrary to the implied obligation of good faith in 
contractual performance and enforcement. 
 
6.2.6.1 General Observations 
 
Based on Australian decisions to date, it is possible to make a number of 
observations (both general and more specific) concerning the likely 
content of the implied obligation of good faith in the context of a 
commercial franchise relationship.  I will start with general observations 
and then make a number of more specific observations in 6.2.7 below. 
 
6.2.6.1.1 Discretion and the Relevance of Motive 
 
As discussed, the nature of a franchise is such that the contract may not 
be totally specified and the franchisor may retain a considerable degree 
of contractual discretion.  As the exercise of a franchisor’s contractual 
discretion may be productive of disputes between the parties, franchisors 
will need to tread cautiously.  At a general level, consistent with the 
nature of the relationship and the reasonable expectations that 
relationship will usually engender, a franchisor is not required to act in a 
contractually altruistic manner or in a manner akin to a fiduciary.115  The 
franchisor is not required to subordinate the franchisor’s own immediate 
or longer-term business or other interests to those of the franchisee.116  
However, it must also be accepted that the franchisor’s interests arise in 
the context of an interdependent, mutual relationship where the 
franchisee reasonably expects that regard will be paid to the franchisee’s 
legitimate interests.  For this reason, while a franchisor is entitled to have 

                                                           
112  An observation also made by Hasluck J in Automasters Australia Pty Ltd v Bruness Pty 

Ltd [2002] WASC 286, [372]. 
113  Iglesias, above n 20, [1445] (footnote 201). 
114  Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286, [148], [353]. 
115  On this issue generally, see above 3.4. 
116  By analogy to Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [65]; Esso 

Australia Resources Pty Ltd v Southern Pacific Petroleum NL [2004] VSC 477, [130]. 
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regard to the franchisor’s own interests in exercising contractual 
discretion, discretion may not be exercised for a purpose demonstrably 
extraneous to the contract,117 in clear disregard of the existing contractual 
arrangements,118 with a view to preventing the franchisee from 
performing the franchisee’s contractual obligations,119 in a way likely to 
cause the franchisee’s rights to become nugatory, worthless or seriously 
undermined120 or in any other manner contrary to the reasonable 
expectations that the franchise relationship engenders.  Although a 
franchisor is not strictly required to demonstrate that any decision accords 
with a ‘business judgment’ approach121 or ‘future business needs’,122 if 
the exercise of the discretion has both an honest basis and an 
explanation that is in accordance with the reasonable expectations of 
both contractual parties123 it is unlikely to be contrary to the implied 
obligation of good faith.124 
 
Even if a franchisor has total or sole discretion concerning the exercise of 
any contractual right, the franchisor may need to be able to demonstrate 
good cause before exercising that discretion.125  As demonstrated by the 
result in Burger King126 the fact that the exercise of a contractual power is 
said to be within the ‘sole discretion’ of the party exercising the power 
should not be assumed to be sufficient, of itself, to exclude the implied 
obligation of good faith.127  To successfully ‘opt out’ of the implied 
obligation of good faith in contractual performance and enforcement the 
clause may need to be quite specific in its operation.128 
 
The most common allegation of conduct contrary to a good faith 
requirement will require the court to examine the motive for the exercise 
of a contractual right to determine if the right is being exercised 
‘capriciously or for some extraneous purpose.’129  Consistent with 
previous observations, it is suggested that a contractual right will be 
exercised capriciously where there is no rational basis for the exercise of 
the right or no explanation for the exercise of the right130 that is in 
accordance with the parties’ reasonable expectations.  The selfish 
exercise of a contractual right calculated to destroy the contractual 

                                                           
117  Burger King [2001] NSWCA 187, [185]. 
118  Ibid [318]. 
119  Ibid [310]. 
120  By analogy to Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [83]. 
121  See above 6.2.3.1. 
122  To adopt language used (in a non-franchise context) by Lockhart J in Gallagher v 

Pioneer Concrete (NSW) Pty Ltd (1993) ATPR 41-216, 40,991. 
123  For example, if the decision may be justified by reference to the common welfare of the 
 parties: by analogy to Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [98]. 
124  By analogy to Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [83]. 
125  Iglesias, above n 20, [1442]. 
126  [2001] NSWCA 187. 
127  Although the observation has been made that the alleged ‘sole discretion’ was in fact 

tempered by the factors expressly specified in the agreement itself: Paterson, above n 30, 
289. 

128  This issue is separately considered at 7.2.3. 
129  Far Horizons Pty Ltd v McDonald’s Australia Ltd [2000] VSC 310, [120]. 
130  By analogy to Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [73]. 
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position of the other party to the contract will be contrary to the implied 
obligation of good faith.131  Nevertheless, to succeed in a claim of this 
type, the plaintiff will need to produce compelling evidence of motive. 
 
As was the case in Far Horizons Pty Ltd v McDonald’s Australia Ltd132 an 
argument based on inference, rather than evidence of substance, is 
unlikely to succeed.  If a franchisee is able to produce compelling proof 
that the sole or dominant demonstrated motive of a franchisor was for a 
purpose totally inimical to the reasonable expectations of the contractual 
parties, the prospects of successful reliance on the implied term will 
increase dramatically.  A franchisor’s conduct that is deliberately 
calculated to damage the franchisee’s business will be regarded as 
inconsistent with a proper relationship between franchisor and franchisee 
and will be demonstrative of a lack of good faith.133 
 
6.2.6.1.2 Other General Observations 
 
In addition to comments concerning contractual discretion and the 
relevance of motive, a number of other general observations may be 
made. 
 
First, the mere fact that a franchisee may suffer financially as a result of a 
franchisor’s decision is not, in itself, sufficient to constitute a breach of the 
good faith obligation.134  This proposition is clearly illustrated by Far 
Horizons Pty Ltd v McDonald’s Australia Ltd135 where the court received 
undisputed evidence that the opening of the second McDonald’s 
restaurant would have an initial impact on sales at the existing restaurant 
so that sales were expected to decline between 6% and 9%.136 
 
Secondly, where multiple franchises have been granted, the common 
franchisor must treat individual franchisees as consistently as possible, 
except to the extent that any discriminatory treatment arises due to 
special features or circumstances affecting a particular franchisee.137  
This approach is consistent with the suggestion of Woodward J in 
Kellcove Pty Ltd v Australian Motor Industries Ltd138 that ‘good faith 
requires a franchisor not to discriminate against a particular dealer for no 
good reason and not to act with reckless indifference towards the needs 
of any particular dealer.’139 
 
Thirdly, if a franchise agreement reserves the right for a franchisor to 
impose changes to the manner of operation of the franchise affecting, for 
                                                           
131  Ibid. 
132  [2000] VSC 310. 
133  Australian Competition and Consumer Commission v Simply No-Knead (Franchising) 

Pty Ltd (2000) 178 ALR 304, [46]. 
134  By analogy to Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [83]. 
135  [2000] VSC 310. 
136  Ibid [12]. 
137  Paterson, above n 30, 290. 
138  (Unreported, Federal Court of Australia, Woodward J, 6 July 1990). 
139  Ibid (BC9003225, 140).  See also Paterson, above n 30, 290. 
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example, standards, specifications and/or procedures, to comply with the 
implied obligation of good faith a franchisor should provide advance 
notice of any such changes.140 
 
6.2.7 Specific Observations 
 
As mentioned, there are two basic types of franchise disputes.  Some 
part of the content to be attributed to the implied term of good faith, as it 
applies in the context of franchise contracts, may be gathered from both 
these types of dispute, as they have arisen in the Australian context. 
 
6.2.7.1 Termination 
 
The termination of a franchise is a dramatic step and one that should not 
be undertaken lightly by a franchisor.141  In fact, due cause for termination 
is one of the key legal issues that arises in franchising.142  The following 
observations may be made: 
 

• If a notice of default relies upon the contents of a report or other 
document, a copy of that document should be provided 
(particularly if it is requested by the franchisee).143  To avoid any 
allegation of a lack of good faith, the copy of the document should 
be provided before the notice of default is issued.144  A notice of 
default should not be issued unless there is some basis for 
concluding that default has occurred.145   

 
• Where a franchisee makes a request for mediation pursuant to 

Part 4 of the Franchising Code of Conduct, this should be 
undertaken prior to the franchisor exercising any right of 
termination that, in turn, may lead to litigation.146  The Franchising 
Code of Conduct is a mandatory industry code147 which came into 
effect on 1 July 1998 and applies to franchise agreements entered 
into on or after 1 October 1998.  The process for resolving 
disputes in Part 4 of the Franchising Code of Conduct is 
mandatory in the sense that once the process is activated by a 
party, that party may insist that the other party attend mediation.148 

 
• A franchisor may not be at liberty to rely upon technical or minor 

infringements unless there is a clear and persistent course of 
                                                           
140  Burger King [2001] NSWCA 187, [181]. 
141  In the United States, most franchise disputes heard by the courts involve claims of 

wrongful termination: Hadfield, above n 10, 970. 
142  Ibid 937. 
143  As in Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286, [123]. 
144  Ibid [171]. 
145  Ibid [265]. 
146  Ibid [398]. 
147  Within the meaning of s 51AE of the Trade Practices Act 1974 (Cth).  The Franchising 

Code of Conduct was prescribed as mandatory by the Trade Practices (Industry Codes - 
Franchising) Regulations 1998 (Cth) (Statutory Rules No. 162). 

148  Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286, [398].  
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misconduct.149  A franchisor may be obliged to have regard to the 
reasonable expectations or interests of the franchisee.150  
Particularly, in considering commercial interests that may 
legitimately be protected, a franchisor should have regard to the 
financial consequences of the alleged breaches by comparison to 
the financial consequences of termination for the franchisee.151  
For example, where the financial consequences to the franchisor 
are small in comparison to the financial consequences of 
termination for the franchisee, this may be an indication that 
termination is not necessary to protect the franchisor’s legitimate 
commercial interests.152  However, as indicated previously, if there 
is a clear and persistent course of misconduct by a franchisee, the 
mere fact that the financial consequences for the franchisor are 
relatively small should not be seen as a bar to termination.  If the 
position were otherwise, the franchisor would be powerless to 
prevent persistent ‘free-riding’ by franchisees.153 

 
• In addition to the need to comply at all times with the termination 

requirements of the Franchising Code of Conduct,154 any attempt 
by a franchisor to terminate and obtain a valuable franchise for 
itself by reliance on trivial, stale or minor breaches155 by a 
franchisee will be carefully scrutinised and is likely to constitute a 
breach of the implied obligation of good faith.156  Similarly, a 
franchisor should not attempt to use the threat of termination with a 
view to forcing a franchisee to dispose of the franchise to the 
franchisor (pursuant to a right of first refusal)157 for under-value.158  
If this were not the case, it would mean that very valuable rights 
could be imperilled by the slightest of breaches.159  In a similar 
manner, a court is likely to intervene if a ‘show cause’ procedure is 

                                                           
149  Ibid [150]. 
150  By analogy to Overlook v Foxtel (2002) Aust Contracts Rep 90-143, [65]-[67]. 
151  Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286, [381]. 
152  Ibid. 
153  As to the problem of ‘free-riding’, see above 6.2.2. 
154  In the case of termination (where there is no breach by the franchisee), clause 22(3) of 

the Franchising Code of Conduct requires a franchisor to give reasonable written notice 
of the proposed termination, and written reasons for the proposed termination, to the 
franchisee. 

155  Burger King [2001] NSWCA 187, [444]. 
156  See, eg, Bamco Villa Pty Ltd v Montedeen Pty Ltd; Delta Car Rentals Aust Pty Ltd v 

Bamco Villa Pty Ltd [2001] VSC 192 (as discussed at 6.2.4 above).  In the American 
context, Iglesias refers to The Original Great American Chocolate Chip Cookie Co v 
River Valley Cookies Ltd 970 F 2d 273, 280 (7th Cir 1992) as illustrating the same 
proposition: Iglesias, above n 20, [1442]. 

157  In a review of common franchise provisions it was found that nearly half of the 
franchisors retained a right of first refusal if the franchisee wished to sell the franchise: 
Hadfield, above n 10, 944. 

158  The contention made in Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 
286, [385]. 

159  Burger King [2001] NSWCA 187, [183]. 
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likely to result in the exercise of a substantive contractual right 
where the default alleged is relatively trivial.160 

 
• In exercising a right of termination, the conduct of the franchisor 

should not be seen to be oppressive in nature, as may be the case 
if the exercise of the right is actuated by subjective considerations 
beyond those contemplated by the terms of franchise 
agreement.161  For example, where there is compelling evidence 
that a franchisor is not interested in resolving matters genuinely in 
dispute and is acting in a manner that is only consistent with a 
subjective desire to bring the franchise agreement to an end (for 
reasons of malice, vindictiveness or retribution), this is likely to be 
indicative of a lack of good faith.162  A franchisor should also 
exercise considerable caution before purporting to terminate a 
franchise agreement in circumstances where there is a degree of 
ambiguity surrounding the events of default that are relied upon.163  
Where at all possible, a franchisor should endeavour to 
substantiate the grounds upon which termination is based.  By 
analogy to Renard164 where the principal’s decision was held to be 
based on ‘misleading, incomplete and prejudicial information’,165 
one commentator suggests that the obligation of good faith may 
entail an attempt to verify any information on which a decision is 
based.166 

 
6.2.7.2 Territory Disputes 
 
It is common for franchises to delineate a territory that is allocated to a 
particular franchisee.  To the extent that it applies to a particular 
franchise,167 under the Franchising Code of Conduct a franchisor must 
provide a disclosure document providing details, amongst other things, of 
the franchise site or territory.168  If the franchised business has an 
expected annual turnover of A$50,000 or more, the disclosure document 
must be in accordance with Annexure 1 of the Franchising Code of 
Conduct.169  If the expected annual turnover is less than A$50,000, the 
disclosure document must be in accordance with Annexure 1 or 2.170  To 
comply with the requirements of both Annexures, the allocated territory 

                                                           
160  By analogy to Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286 and 

also (albeit not in a franchise context) Renard (1992) 26 NSWLR 234, 258. 
161  Automasters Australia Pty Ltd v Bruness Pty Ltd [2002] WASC 286, [393]. 
162  Ibid [216]. 
163  Ibid [396]. 
164  (1992) 26 NSWLR 234. 
165  Ibid 276 (Meagher JA). 
166  Paterson, above n 30, 275. 
167  Regulation 5 of the Franchising Code of Conduct provides for its application. 
168  Franchising Code of Conduct, reg 6.  Section 51 AD of the Trade Practices Act 1974 

(Cth) prohibits a corporation from contravening this prescribed mandatory industry 
code.  Any contravention will trigger the right to potential remedies under Part VI of the 
Trade Practices Act 1974 (Cth). 

169  Franchising Code of Conduct, reg 6. 
170  Franchising Code of Conduct, reg 6. 
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should be described as ‘exclusive’ or ‘non-exclusive’ (as the case may 
be).171 
 
Notwithstanding this apparently clear nomenclature, territory disputes are 
common in the franchise sector.  In part, the potential for these disputes 
may be a function of franchisor avarice.  When a franchise system is in its 
early stages of development, the success, or otherwise, of a particular 
location may well be hit or miss (elsewhere described as the ‘location 
gamble’).172  If the location proves not to be profitable, in the usual course 
it is the franchisee that will suffer, rather than the franchisor.  The 
franchisor may well take the view that this is part of the risk assumed by a 
new franchisee, particularly if the franchise fee was correspondingly low.  
However, if the location proves successful, a temptation may arise for the 
franchisor either to compete itself within the franchisee’s territory or 
‘cannibalise’ the existing market by granting a further franchise in the 
territory.  With these possibilities in mind, the following observations may 
be made: 
 

• If the franchised area is labelled or described, in the franchise 
documentation, as ‘exclusive’, this precludes competition from not 
only other franchisees but also precludes the franchisor from 
exploiting the rights in question in respect of that area.173  
However, the mere description of the franchised area as being 
‘non-exclusive’ does not impliedly signal a reservation of the right 
of the franchisor to compete.  This label may simply indicate that 
franchises may be granted to other franchisees authorising them to 
also trade in this area.174  Unless the right has been expressly and 
specifically reserved,175 the franchisor cannot compete within the 
franchisee’s allocated territory.176  The conduct of a franchisor who 
establishes rival businesses in direct competition with the 

                                                           
171  Franchising Code of Conduct, Annexure 1, cl 8.1; Franchising Code of Conduct, 

Annexure 2, cl 5.1. 
172  Hadfield, above n 10, 974. 
173  Bamco Villa Pty Ltd v Montedeen Pty Ltd; Delta Car Rentals Aust Pty Ltd v Bamco 

Villa Pty Ltd [2001] VSC 192, [29].  This conclusion is consistent with the requirements 
of the disclosure document under the Franchising Code of Conduct.  Should the 
franchisor, or an associate of the franchisor, wish to operate a business that is 
substantially the same as the franchised business within the franchisee’s territory, this 
reservation will need to disclosed: Franchising Code of Conduct, Annexure 1, cl 8.2(b); 
Franchising Code of Conduct, Annexure 2, cl 5.2(b). 

174  By analogy to Softplay v Perpetual [2002] NSWSC 1059.  To avoid any argument, this 
reservation of the right of other franchisees to operate a business (within the territory) 
that is substantially the same as the franchised business should be expressly (rather than 
impliedly) disclosed: Franchising Code of Conduct, Annexure 1, cl 8.2(a); Franchising 
Code of Conduct, Annexure 2, cl 5.2(a). 

175  In accordance with the Franchising Code of Conduct, Annexure 1, cl 8.2(b); 
Franchising Code of Conduct, Annexure 2, cl 5.2(b). 

176  American authority may be found that is consistent with this proposition.  See, eg, Camp 
Creek Hospitality Inns, Inc v Sheraton Franchise Corp 139 F 3d 1396 (11th Cir 1998) 
and Carvel Corp v James Baker 79 F Supp 2d 53 (D Conn 1997) as referred to by W 
Michael Garner, ‘Sales of Products and Services Over the Internet in Distribution and 
Franchise Systems’ (Paper presented at the American Bar Association Antitrust Section 
51st Annual Spring Meeting, Washington D C, 2-4 April 2003) 6. 
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franchisee within the franchisee’s exclusive territory or who seeks 
to obtain business through the diversion of telephone calls 
advertised as attached to premises within the franchisee’s 
exclusive territory will violate the implied obligation of good faith.177  
Similarly, the establishment of an online business that effectively 
competes with franchisees within their exclusive areas is likely to 
be offensive.178  It is suggested that these results are entirely 
consistent with the parties’ reasonable expectations.  When a 
franchise is formed, unless the right is expressly reserved, a 
franchisee does not reasonably expect to compete with the 
franchisor within the franchised area. 

 
• Even if a franchisor grants a non-exclusive franchise and expressly 

reserves the right to create new franchises within that territory, a 
franchisor must exercise considerable care before granting a new 
franchise that is likely to compete directly with the existing 
franchisee179 and create a considerable reduction in turnover (or 
‘impact’ as it is known in the terminology of McDonald’s).180  
Consistent with the warning of Byrne J (in dicta) in Far Horizons 
Pty Ltd v McDonald’s Australia Ltd181 where the impact caused by 
the new store is such that it effectively destroys the business which 
the impacted operator had bargained for, or, where the degree of 
impact is very large, it may well give rise to the inference that its 
opening was for a purpose contrary to the operation of the implied 
obligation of good faith and fair dealing.182 

 
 Although there are no proven examples of this sort of conduct in 

the Australian good faith cases to date, a decision from the United 
States is illustrative of the sort of conduct that Byrne J may have 
had in contemplation.  In Photovest Corp v Fotomat Corp183 a 
franchisee purchased a Fotomat film distribution franchise.  The 
purchase price was relatively low as the franchise was in the early 
stages of its development.  Two things then happened.  The 
fotomat franchises proved to be successful and the franchisor 
discovered that profits from franchisor owned outlets were even 
higher than those generated from the outlets of individual 
franchisees.  As a result, the franchisor deliberately set up outlets 
in close proximity to individual franchises that were particularly 
profitable and stopped providing pick-up and delivery services as 

                                                           
177  Part of the impugned conduct of the franchisor in Bamco Villa Pty Ltd v Montedeen Pty 

Ltd; Delta Car Rentals Aust Pty Ltd v Bamco Villa Pty Ltd [2001] VSC 192. 
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NSWSC 390 (Hodgson CJ, 15 May 2000), [68]. 
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required by the franchise.  Due to these and other actions, profits 
of individual franchisees were dramatically reduced, as was the 
price at which the franchisor could buy the outlets back.184  In 
these circumstances, the franchisor’s conduct was successfully 
impugned. 

 
6.3 Long-Term Leases 
 
6.3.1 Background 
 
The Business Council of Australia has recently acknowledged the vital 
role that small business occupies in the Australian economy.  
Approximately 30% of Australian economic activity is generated by the 
small business sector with 3.3 million Australians being employed in 1.1 
million small businesses.  In the last 20 years, small businesses have 
grown in number by 3.5% per annum.185  Of these small businesses, 
many are conducted from leased premises be they industrial, office or 
retail. 
 
6.3.2 The Nature of the Lease Relationship 
 
As was the case for franchises, if the content of the implied obligation of 
good faith is a product of contractual context, and the reasonable 
expectations engendered by that context, the nature of the landlord-
tenant relationship must be examined.  Like franchises, long-term leases 
are continuing transactions.  Both landlord and tenant stand to gain 
financially if the long-term relationship is harmonious and generally 
cooperative.  One commentator has described the landlord-tenant 
relationship as a joint venture in which both parties have an interest in the 
one asset, the demised premises.186  However, although there is a mutual 
wish to maximise gain from the one asset, each party will wish to protect 
his, her or their respective interest in the demised premises from harm 
from the other.187  Unfortunately, the ability of a tenant to protect the 
tenant’s interests may be somewhat circumscribed. 
 
Particularly in the retail leasing sector, the landlord-tenant relationship is 
not necessarily a relationship between equals.188  An individual tenant189 
will commonly suffer from a disparate level of economic leverage and 
information.  This power imbalance is frequently reflected in one-sided 

                                                           
184  This decision is referred to by Hadfield, above n 10, 973. 
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187  Ibid. 
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lease documentation with little reciprocity of contractual obligation.  
Typically, landlords provide few express covenants while the tenant will 
be subject to numerous covenants with little protection of the tenant’s 
own interests.  It seems that a necessary product of this power imbalance 
is the possibility of contractual opportunism. 
 
As previously described, a feature of a relational contract, such as a long-
term lease, is that it is not possible for all possible contingencies to be 
foreseen when the contract is formed.  Opportunism constitutes a 
response to a situation not contemplated by the parties ex ante and 
accordingly not addressed in the contract documentation.190  As was the 
case for franchisees, tenants face the prospect of considerable ‘sunk 
costs’, associated with items such as expensive fitouts,191 if they should 
go out of business for any reason.  As was the case in the franchise 
context, these sunk costs may be threatened by a landlord’s opportunistic 
exercise of a contractual discretion or right or a power such as a break 
clause.192  The ‘sitting tenant’, without the benefit of a further option term, 
may also face economic pressure from a landlord who will be aware of 
the goodwill attributable to the demised premises and may seek to use 
this factor to their advantage.193 
 
Inevitably concerns of this type have led to disputes that have been well 
documented.194  Notwithstanding both State195 and Commonwealth 
government inquiries196 in the retail sector and legislative intervention,197 
disputes continue to flourish.  It is against this background that the role of 
the implied term of good faith in the enforcement and performance of 
long-term commercial leases must be assessed. 
 
 
 
 
 

                                                           
190  Johnson, above n 186, 795. 
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6.3.3 Implication 
 
Despite earlier reluctance,198 it is clear that the courts are now prepared 
to consider the implication of terms apart from those traditionally implied 
as part of the landlord and tenant relationship such as non-derogation 
from the grant199 and the covenant for quiet enjoyment.200  In the words of 
Austin J: 
 

Therefore as I understand the law, it is permissible and necessary for the Court, 
where the parties to a lease are in a commercial contractual relationship such as 
they are in the present case, to consider whether any implied term arises under 
the principles applicable to commercial contracts, rather than limiting its 
attention to the implied covenants recognised by the law of landlord and 
tenant.201 

 
6.3.4 Australian Good Faith Lease Litigation 
 
The starting point for any discussion of an implied obligation of good faith 
in commercial leases is the decision of the New South Wales Court of 
Appeal in Alcatel Australia Ltd v Scarcella.202  A clause in the lease 
documentation required the tenant (Alcatel) to comply with any lawful 
requirement pursuant to statute, regulation or by-law.  The tenant 
complained of the landlord’s conduct in pressing the local council to issue 
a fire order requiring a schedule of work to be done, failing to appeal 
against this fire order and failing to support the tenant in an appeal.  At 
the very heart of the tenant’s gripe was the tenant’s view that the landlord 
had actively ‘sooled’203 the local council onto the tenant in order that the 
tenant would be forced, at the tenant’s expense, to do work improving the 
landlord’s building.  The tenant claimed that because the landlord had 
pressured the council into imposing stricter and unreasonable fire 
requirements it was not obliged to comply with the relevant lease 
provision.  The tenant submitted that an implied term of good faith bound 
the landlord to cooperate in a reasonable way to ensure that the tenant 
was not subjected to the expense and impact of an unreasonable fire 
order. 
 
The New South Wales Court of Appeal204 found that a duty of good faith, 
both in performing obligations and exercising rights, may, by implication, 
be imposed upon parties as part of the contract.205  Being such an 
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important decision, it is perhaps unfortunate that this acceptance of the 
implied duty in the context of a commercial lease seemed simply to rely, 
as a matter of precedent, upon the earlier decisions of Renard206 and 
Hughes Bros Pty Ltd v Trustees of the Roman Catholic Church for the 
Archdiocese of Sydney 207 rather than any process of independent 
analysis.  Also, unfortunately for the tenant, the implied term of good faith 
was not found to be breached by the landlord: 
 
 In a commercial context it cannot be said, in my opinion, that a property owner 

acts unconscionably or in breach of an implied term of good faith in a lease of 
the property by taking steps to ensure that the requirements for fire safety 
advised by an expert fire engineer should be put in place.  It was the duty of the 
council to ensure that adequate provision for fire safety was made in the building 
… and the contractual duty of the appellant to observe and perform the 
requirements of council, if lawful, and to do and execute or cause to be done 
and executed such works as were required by the council.  The respondents 
had a legitimate interest in ensuring that the building was properly protected.208 

 
Although the landlord’s conduct may be described by some as 
opportunist, the conduct was considered justified by what was accepted 
as the landlord’s legitimate self-interest.  The landlord was seeking to 
protect the landlord’s own legitimate interests, in accordance with the 
express contractual provisions, rather than taking action calculated to 
destroy the relational nature of the lease arrangement.  Given the 
express provisions in the lease, the landlord’s conduct could not be 
viewed as being outside the bounds of the reasonable expectations 
engendered when the lease was formed.  It is submitted that this was a 
key element in the tenant’s failure to attain the curial relief sought. 
 
A very similar decision is that of Hodgson CJ in Cugg Pty Ltd v Gibo Pty 
Ltd.209  One issue that arose in the litigation was which party should be 
obliged to pay for certain repair costs to the demised premises.  Although 
the lease contained a covenant obliging the tenant to undertake repairs, 
the tenant denied liability on the basis that the damage predated the 
lease.  The lease contained a further provision obliging the tenant to 
comply with any notices that may be issued during the term of the lease, 
including notices from the local authority.  The local authority did in fact 
issue a form of notice which the landlord called upon the tenant to comply 
with.  For the tenant, it was submitted that, after the litigation 
commenced, the landlord approached the local authority with the specific 
intention that the local authority would issue an order for repair work to be 
done which the landlord could then insist upon the tenant complying with 
under the terms of the lease.  These actions of the landlord was said to 
constitute a breach of an implied obligation of good faith, disentitling the 
landlord to rely on the notice.   
 

                                                           
206  (1992) 26 NSWLR 234. 
207  (1993) 31 NSWLR 91. 
208  Alcatel Australia Ltd v Scarcella (1998) 44 NSWLR 349, 369-370. 
209  [2001] NSWSC 297. 



 128

For the landlord, it was submitted that the approach to the local authority 
was made for the legitimate purpose of protecting the landlord’s interests, 
namely to ensure that the building complied with the requirements of the 
Council and of other relevant authorities.  This submission was accepted 
by the court.  Despite the court opining that the landlord had an ulterior 
motive in contacting the Council,210 the predominant purpose was seen to 
be a legitimate one, namely to ensure the building complied with 
requirements and to clarify those requirements.211  The inference that 
may be drawn from this decision is that while an ulterior motive may be 
indicative of a lack of good faith, if a legitimate interest is also involved, 
the court will undertake a balancing exercise.  If the predominant 
purpose, for an action taken, is accepted to be legitimate, the claim of a 
lack of good faith will seemingly fail. 
 
In Advance Fitness v Bondi Diggers,212 Austin J, of the New South Wales 
Supreme Court, had to consider a tenant’s unusual request for relief 
against a defendant landlord who also appeared to be acting in an 
opportunist manner.  The tenant sought an order that the landlord provide 
its consent to the local council to permit the tenant to carry out certain fire 
safety works necessarily required for the tenant to remain in occupation 
of the leased premises.  The landlord resisted providing consent as the 
landlord would benefit financially by obtaining vacant possession of the 
leased premises (under the terms of a project management agreement 
negotiated with a developer).  A finding of fact was made that the landlord 
engaged in a systematic and concerted course of conduct with a view to 
making it difficult for the tenant to conduct business in the leased 
premises and thereby to force or encourage the tenant to vacate the 
premises.213  One of the submissions made by the tenant was there was 
an implied contractual term that the landlord would not refuse to 
cooperate unreasonably in granting its consent to carrying out the work to 
meet the Council’s fire safety requirements. 
 
Accepting, for the sake of analysis, that there was a contractual duty of 
good faith,214 Austin J did not regard the landlord’s conduct, in the 
commercial context, as inconsistent with such a duty.  Even though the 
landlord’s officers may have been guilty of ‘improper commercial 
conduct’,215 their failure to consent to the works proposed was not 
unreasonable.  The significance of this decision probably lies, once again, 
in extracting the basis upon which the landlord’s conduct could be viewed 
as reasonable in light of their own legitimate self-interest: 
 
 after considering the various experts’ reports, the club was of the opinion that 

the safest option from the fire safety perspective would be to vacate the whole of 
the building in accordance with the requirements of the Council’s emergency 
order.  However, the club was not opposed to the proposed partial occupation if 
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a level of fire safety could be achieved that would not leave it exposed to public 
criticism or negligence claims in the event of a disaster.  That is not an 
unreasonable attitude.216 

 
The ability of the landlord to justify the stance taken on grounds 
objectively viewed to be reasonable, effectively deprived the tenant of the 
‘factual substratum’217 required to mount successfully a claim based on a 
contravention of the implied term of good faith.  The fact that the 
landlord’s conduct was clearly opportunist was not, of itself, sufficient to 
ensure the tenant’s success when considered in light of the landlord’s 
right to pursue its own legitimate self interest.  What the decision in 
Advance Fitness v Bondi Diggers218 makes patently clear is that the 
presence of an ulterior motive is not, of itself, sufficient to establish a 
breach of the implied obligation of good faith.219  While this decision may 
be regarded as a ‘high water’ mark, it is submitted that, to obtain relief for 
breach of the implied obligation of good faith, it may well be necessary to 
demonstrate that the motive of the party whose conduct was impugned 
was solely or predominantly calculated to be inimical to the contractual 
relationship and therefore beyond the parameters of the parties’ 
reasonable expectations. 
 
On this basis there remains considerable scope for the exercise of self-
interest.220  This conclusion would seem to be consistent with the 
decisions considered to date where self-interest seems to have been 
largely paramount.  This conclusion would also indicate that proof will be 
required of the motives underpinning contractual actions.  Compelling 
evidence of motive may be difficult to produce and may easily be 
disguised by apparently reasonable explanations for contractual action.  
Mere proof of the detriment suffered, or likely to be suffered, by the 
relational contractual party will not suffice.  The decision in Blackler v 
Felpure Pty Ltd221 provides further exemplification. 
 
In this case, a lease of a shop in a food court contained a break clause.  
When the landlord started legitimate plans to renovate, notice was given 
to the tenant to vacate in accordance with the landlord’s strict contractual 
rights.  Once again the landlord had an ulterior motive; it wished to 
occupy the leased area itself to run a real estate agency business.  For 
the tenant it was contended that the duty of good faith as referred to in 
Alcatel Australia Ltd v Scarcella222 and the Retail Leases Act 1994 
(NSW), operating together, made it impermissible to use the break clause 
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when the underlying purpose was to put another occupant (the landlord) 
into possession.223 
 
Although Bryson J of the New South Wales Supreme Court was readily 
prepared to imply a term of good faith,224 he was not prepared to 
determine that the landlord’s decision to terminate the lease under the 
break clause was a decision lacking in good faith: 
 

and there is no reason why an intention of the defendant to occupy the premises 
itself, or it may be to lease them out to some particular identified person after the 
works have been carried out, establishes the exercise as not being carried out in 
good faith.  The defendant can exercise its power to terminate the lease with a 
view to its own advantage; it is for purposes of that kind that contractual 
entitlements generally exist.225 

 
As can be seen, the landlord’s genuine proposal to renovate meant that it 
was not open to contention whether that proposal was reasonable or 
appropriate.226  The fact that the tenant would suffer detriment or that the 
landlord had an ulterior motive was not sufficient to found the grant of 
relief.  Although clearly actuated by self-interest, it could not be said that 
the landlord’s motive was solely or predominantly calculated to be 
inimical to the contractual relationship even though these actions had the 
effect of bringing the contractual relationship to an end. 
 
The commercial lease decisions discussed to date have not involved 
circumstances that could be described as being beyond the parameters 
of the parties’ reasonable expectations.  In these circumstances, curial 
relief has not been available but it should not be thought that this will 
always be the case.  More recent decisions make it clear that that the 
courts are prepared to consider a party’s motive in exercising a 
contractual right with a view to protecting the reasonable expectations 
engendered by the long-term lease relationship. 
 
In Australian Competition & Consumer Commission v Leelee Pty Ltd227 a 
tenant made an allegation of unconscionable conduct under s 51AC of 
the Trade Practices Act 1974 (Cth) involving, in part, a lack of good 
faith.228  The basis of the claim was that the landlord company had no 
valid commercial reason for refusing to consider granting an underlease 
to a prospective purchaser from the tenant, capriciously refused to 
consider such an underlease, and that this refusal was solely or 
predominantly motivated by an intention to inflict economic harm on the 
tenant due to a history of ill will between the parties.  Although the 
statement of claim was ultimately struck out for other reasons,229 
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Mansfield J was not prepared to hold that the applicant lacked a real 
prospect of success on its claim of unconscionable conduct.230  
 
It should be noted that, although not involving a decision of the court, the 
matter was ultimately resolved.  After the case was repleaded, the 
Australian Competition and Consumer Commission’s application was 
successfully concluded with consent orders being agreed to by the 
parties.  As part of the consent orders, the landlord company agreed that 
its conduct contravened s 51AC(1) and its director was knowingly 
concerned in the company’s unconscionable conduct.  The consent 
orders provided for injunctions restraining a number of activities by the 
landlord company and its director, including any discrimination against 
any prospective tenant on the basis that the prospective tenant had 
entered an agreement to buy the business assets of an existing tenant. 
 
Similar circumstances to those prevailing in Australian Competition & 
Consumer Commission v Leelee Pty Ltd231 recently arose for 
consideration by the New South Wales Administrative Decisions Tribunal 
Appeal Panel in Atma Investments Pty Ltd v The Astor Pty Ltd (RLD) (No 
2).232  In this instance, an argument based on breach of the common law 
good faith obligation was bolstered by a particular statutory provision.  
Under the Retail Leases Act 1994 (NSW), if a tenant requests consent to 
an assignment of the lease, on the expiry of the period of six weeks 
specified in s 41(d), the landlord’s consent to the assignment is deemed 
to have been given if the landlord fails within this time to either consent or 
withhold consent. 
 
The litigation arose from the obstructive conduct of the landlord in 
resisting the execution of an assignment of lease, thwarting the tenant’s 
proposed sale of the business conducted from the leased premises, 
where the statutory provision deemed consent to the assignment to have 
been given.  Given the effect of the statutory provision, the landlord’s 
subsequent conduct in seeking to ‘place every obstacle available to it in 
the path of the proposed assignment’233 was held to be in breach of the 
implied contractual duty of cooperation and good faith.  In the result, 
substantial damages were awarded to the tenant234 to compensate for the 
landlord’s conduct in depriving the tenant of an opportunity to complete 
the proposed sale.235 
 
A decision which also illustrates actions by a landlord that may be 
regarded as inimical to the reasonable expectations engendered by the 
contractual relationship is Softplay v Perpetual.236  The decision is also 
significant for its consideration of the interplay between implied and 
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express lease terms.  The defendant lessors of three Westfield shopping 
centres proposed to install free playing facilities for children in the 
common areas of the centres.  The plaintiff strenuously objected to this 
proposal as the plaintiff’s business, conducted from the leased premises, 
consisted of operating play centres with parents and other carers paying 
to obtain access to play facilities for children.  For their part the defendant 
lessors sought to argue that their strategy was a ‘mother-targeting’ 
strategy that, if successful, would increase the number of visiting children 
and thereby increase the potential number of customers for the plaintiff’s 
play centres.  The plaintiff sought an interlocutory injunction to restrain 
the defendant from taking steps to implement its plans.  In addition to 
claims based on several provisions of the Retail Leases Act 1994 (NSW), 
breach of the covenant for quiet enjoyment and potential derogation from 
the grant, the plaintiff’s case had a further limb to it. 
 
The plaintiff’s final submission was that there must be taken to be implied, 
by law, a term requiring the exercise of good faith by the parties to a 
lease.  On the basis of the holding of the New South Wales Court of 
Appeal in Burger King237 that an obligation of good faith performance is 
an incident of every commercial contract, Barrett J accepted there was a 
cogent argument for the implication of the term suggested.  Further, ‘the 
implied term would have the capacity to bolster significantly the 
arguments based on the covenant for quiet enjoyment and derogation 
from grant.’238  Having regard to the plaintiff’s submissions, Barrett J was 
satisfied that there was a serious question to be tried and that the 
balance of convenience considerations favoured the plaintiff. 
 
The final issue was the interplay of the express terms in the leases with 
the operation of the implied term of good faith.  For the defendants it was 
pointed out that the leases expressly reserved the possibility of the 
landlord letting other premises to tenants whose businesses may 
compete with that of the plaintiff.  In other words, the tenant did not enjoy 
exclusive use rights.  Barrett J was not impressed with this submission, 
noting that ‘being subjected to competition with another commercial 
operator does not necessarily have the same connotation as having one’s 
landlord supply competing facilities free of charge.’239 
 
It is suggested that this observation is entirely consistent with the theme 
developed in this chapter.  It is implicit in the relationship between a 
landlord and a tenant, and the reasonable expectations that this form of 
commercial relationship engenders, that the landlord will not engage in 
activities that will threaten, in a significant manner, the financial viability of 
the tenant’s business.  It is further suggested that any other result should 
be viewed as extremely surprising in the absence of a very clear 
contractual reservation.  This conclusion is also consistent with the 
results from territory disputes in Australian franchise decisions.240  The 
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conclusion is also consistent with a Canadian approach to a not dissimilar 
situation.  In MDS Health Group Ltd v King Street Medical Arts Centre 
Ltd241 the landlord established a medical laboratory service in the same 
building as a medical laboratory service run by the tenant.  The effect of 
the competing laboratory service reduced the tenant’s business from an 
average of 693 requisitions per week to 228 per week.242  In these 
circumstances, the court had no hesitation in concluding that a duty of 
good faith had been contravened by the landlord as the competing 
laboratory destroyed ‘the whole premise upon which [the tenant’s] original 
participation in the building was based.’243 
 
6.3.5 Observations 
 
Based on Australian decisions to date, the following observations may be 
made concerning the implied obligation of good faith in contractual 
performance and enforcement in the context of long-term commercial 
leases together with the likely content of the obligation: 
 

• Commercial leases will presently be treated in the same manner 
as other forms of commercial contracts.244  As such, to determine 
the rights of a party to a commercial lease it may be necessary to 
consider the implication of contractual terms both as a matter of a 
fact and as a matter of law.  The implication of a contractual term, 
as a matter of fact, may be precluded by a number of factors 
including the presence of an inconsistent, express term of the 
lease.245  However, a contractual term may be implied, at law, as 
an incident of the commercial lease, in circumstances where a 
term would not be implied as a matter of fact.246 

 
• At least in New South Wales, a legal incident of every commercial 

lease is an implied term requiring the exercise of good faith in the 
performance and enforcement of the contract.247  Although the 
implied good faith obligation will generally operate as a fetter upon 
the exercise of a contractual power or discretion, there is 
seemingly scope for the operation of the implied obligation in other 
circumstances.248 
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• A party to a long-term lease is unlikely to be in breach of the 

implied good faith obligation where there is a rational basis and an 
objective explanation for its contractual behaviour provided due 
regard is paid to the reasonable expectations or legitimate interest 
of the other contractual party in the ‘enjoyment of the fruits of the 
contract.’249  The mere presence of an ulterior motive or an 
extraneous purpose is not, of itself, demonstrative of a breach of 
the implied obligation of good faith.  There is certainly no duty 
upon either lease party to act in an altruistic manner or subordinate 
self-interest entirely provided that the pursuit of self-interest does 
not so interfere with any express contractual rights or benefits 
provided to the other party to the lease such that the enjoyment of 
those rights or benefits becomes ‘nugatory, worthless or, perhaps, 
seriously undermined.’250 

 
• Even conduct that may be characterised as ‘improper commercial 

conduct’251 may remain beyond reproach if justified by legitimate 
self-interest rather than malevolence.252  Although arising in a quite 
separate, and a statutory, context, the denial of a remedy in these 
circumstances is arguably consistent with the recent approach of 
the High Court to claims based on unconscionable conduct253 by 
commercial landlords.254 

 
• The most common allegation of conduct contrary to a good faith 

requirement will require the court to examine the motive for the 
exercise of a contractual right.  Consistent with previous 
observations, it is suggested that a contractual right will be 
exercised capriciously where there is no rational basis for the 
exercise of the right or no explanation for the exercise of the 
right255 that is in accordance with the parties’ reasonable 
expectations and statutory rights (as the case may be).256  The 
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selfish exercise of a contractual right ‘solely or predominantly 
motivated by an intention to inflict economic harm’257 is very likely 
to be contrary to the implied obligation of good faith.  To succeed 
in a claim of this type, the plaintiff will need to produce compelling 
evidence of motive.  If the sole or predominant demonstrated 
motive is totally inimical to the reasonable expectations of the 
contractual parties the prospects of successful reliance on the 
implied term will increase dramatically. 

 
6.4 Overall 
 
This overall examination of Australian good faith litigation, as it concerns 
both franchises and leases, demonstrates a significant degree of judicial 
caution.  Examples of successful reliance on the implied obligation of 
good faith in contractual performance and enforcement remain relatively 
few.258  Perhaps this is not surprising, being simply a reflection of the 
content of the good faith obligation being consonant with, and shaped by, 
the reasonable expectations of both contractual parties.  An underlying 
basis of reasonable expectations does not preclude the pursuit of 
legitimate self-interest.  Decisions that some may consider harsh in their 
result,259 merely serve as a striking illustration of this point.  As 
demonstrated, to successfully pursue a claim for breach of the implied 
obligation of good faith it must be compellingly proven that one 
contractual party was acting in a manner clearly beyond the reasonable 
expectations engendered by the relevant relational commercial 
context.260  This will usually require direct proof of substance rather than 
arguments based on inference or the like.261 
 
Finally, it should be noted that the observations made in this chapter have 
pertained to contractual behaviour that may, or may not, be considered 
likely to offend the implied obligation of good faith.  However, the 
protection afforded by the implied good faith obligation may be the 
subject of some form of contractual exclusion.  This issue, which will be of 
considerable significance to both commercial parties and their advisors, is 
considered in the next chapter. 
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Chapter Seven• 
 

Contractual Exclusion of the Good Faith Obligation 
 
As exemplified by the Australian lower court decisions examined in the 
previous chapter, the implied good faith obligation is only likely to be 
breached where a contractual party acts in a manner clearly beyond the 
reasonable expectations engendered by the relational commercial 
context.  As such, these decisions can be seen to be consistent with the 
proposed model developed in chapter five which called, in part, for the 
High Court to explicitly recognise that the underlying basis of the implied 
good faith obligation is the reasonable expectations of the contractual 
parties. 
 
In this chapter, a range of possible judicial responses to contractual 
exclusion of the implied obligation of good faith will be considered, as well 
as the wider drafting implications of the implied obligation.  Once again, 
consistent with the proposed model, it will be shown that, in the context of 
contractual exclusion, a majority of Australian lower court decisions are 
consistent with the underlying basis of the good faith obligation being the 
reasonable expectations of the contractual parties. 
 
7.1 Possible Judicial Responses to Contractual Exclusion 
 
Some of the observations made to date, in the context of the ongoing 
development of the good faith obligation in the commercial contractual 
arena, may provide some comfort to a party faced with a contractual 
counterpart who may be exhibiting symptoms of a lack of good faith.  
However, if, as proposed, the implication of an obligation of good faith is 
made as an incident of all commercial contracts that are relational in 
nature, a party to such a contract may encounter yet a further contractual 
obstacle. 
 
Presently, a well-drafted commercial document may contain an express 
term that seeks to preclude the implication of a contractual term as a 
matter of fact.  As we have seen, the presence of an express term of this 
ilk will preclude an implication being made, as a matter of fact, as it is not 
possible for an implied term of this type to contradict an express term.1  It 
is perhaps only a matter of time before those drafting commercial 
documents seek to exclude (expressly or impliedly) a contractual term 
implied by law.  One possible example of this would be a lease provision 
that purported to reserve to the landlord a sole discretion concerning the 
exercise of a right under the lease agreement. 
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Commercial drafting of this type raises a larger question: is it possible to 
exclude an obligation of good faith, implied as a matter of law?  As 
contractual exclusion may arguably occur in a number of separate ways, 
the question involves a number of sub-questions which require individual 
consideration.  However, before turning to examine these individual 
issues, which will be of vital significance not only to contractual parties 
but also to their legal advisors, it is necessary to consider the range of 
possible judicial responses to the larger question of contractual exclusion.  
This, in turn, will provide a basis to consider Australian good faith 
jurisprudence in relation to express contractual exclusion,2 inconsistent 
contractual provisions3 and what may be described as implied 
exclusionary provisions namely ‘sole discretion’4 and ‘entire agreement’ 
provisions.5 
 
In light of existing Australian academic comment, but also cognisant of 
judicial experience in the United States, possible judicial responses may 
fall into one of three broad categories that, for the purposes of this 
research, are labelled as ‘neoformalism’, ‘reasonable expectations’ and 
‘community standards’ respectively.  While this tri-fold categorisation 
does not appear elsewhere in the literature, it is expressly acknowledged 
that it builds on a bi-fold categorisation which Heffey, Paterson and 
Robertson6 adopt when considering the underpinning of the good faith 
obligation.7 
 
7.1.1 Neoformalism 
 
Based on experience in the United States, the first category of possible 
judicial response that may be identified, concerning an attempt to exclude 
the operation of the implied term of good faith, is one that Hunter 
describes as ‘neoformalism’.8  As referred to previously,9 certain 
decisions from the United States are indicative of the re-emergence of a 
formalist judicial approach.  Perhaps the most frequently cited example of 
a neoformalist decision from the United States is Kham & Nate’s Shoes 
No 2, Inc v First Bank of Whiting.10  The bank concerned provided a 
US$300,000 line of credit but expressly reserved the right to terminate 
funding upon five days’ notice.  The bank gave notice after having only 
advanced US$75,000 and refused to make the balance of the facility 
available.  At first instance, it was held by the District Court that the bank 
had breached its good faith obligation.  On appeal, this decision was 
reversed with Easterbrook J opining: 
                                                           
2  See below 7.2.1. 
3  See below 7.2.2. 
4  See below 7.2.3. 
5  See below 7.2.4. 
6  Peter Heffey, Jeannie Paterson and Andrew Robertson, Principles of Contract Law 

(2002) 269. 
7  As discussed in greater detail at 7.1.2 and 7.1.3. 
8  H O Hunter, ‘The Growing Uncertainty About Good Faith in American Contract Law’ 

(2004) 20 JCL 50, 51. 
9  See above 3.1. 
10  908 F 2d 1351 (7th Cir, 1990). 
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 Although courts often refer to the obligation of good faith that exists in every 

contractual relation … this is not an invitation to the court to decide whether one 
party ought to have exercised privileges expressly reserved in the document … 
When the contract is silent, principles of good faith…fill the gap.  They do not 
block use of terms that actually appear in the contract … The $300,000 was the 
maximum loan, not a guarantee.  The bank exercised its contractual privilege 
after loaning [sic] debtor $75,000 … It had the right to do this for any reason 
satisfactory to itself … The bank was entitled to advance its own interests.11 

 
As this decision vividly illustrates, a neoformalist judicial approach will 
give primacy to express contractual rights and any good faith argument 
based on the reasonable expectations of the contractual parties, or 
community standards, is likely to be given short judicial shrift.  As 
mentioned by Hunter, party autonomy and the strict application of the 
language of the agreement are valued highly.12  For present purposes, a 
neoformalist approach will assume its greatest significance when a 
contractual discretion is expressly untrammelled such as when one 
contractual party has a ‘sole discretion’ or when a contractual right or 
power is of apparently unbridled width. 
 
7.1.2 Reasonable Expectations 
 
The second category of possible judicial response that may be 
encountered in relation to the general issue of contractual exclusion is a 
judicial response that seeks to give effect to the reasonable expectations 
of the contractual parties.  The labelling of this second category as 
‘reasonable expectations’ is consistent with certain existing judicial and 
academic comments concerning the likely basis of the implied good faith 
obligation, as previously referred to.13 
 
In identifying this category of possible judicial response, the scholarship 
of Heffey, Paterson and Robertson is expressly acknowledged.  As 
mentioned previously, these authors adopt a bi-fold categorisation when 
considering the issue of the underpinning of the good faith obligation.14  In 
their nomenclature, the ‘contractual’ approach must be contrasted with 
the ‘communitarian’ approach.15  The ‘contractual’ approach focuses on 
how the contractual parties themselves may have expected their contract 
would be performed.  Under this approach the presence of extensive 
contractual provisions, including an express exclusion clause of the type 
foreshadowed, may be viewed as a risk allocation device designed to 

                                                           
11  Ibid 1357-1358 as referred to by S M Waddams, ‘Good Faith, Unconscionability and 

Reasonable Expectations’ (1995) 9 JCL 55, 65-66. 
12  Hunter, above n 8, 51. 
13  See above 3.2. 
14  Heffey, Paterson and Robertson, above n 6, 269. 
15  One of the co-authors, Paterson, also refers to this distinction elsewhere.  See, eg, J M 

Paterson, ‘Good Faith in Commercial Contracts? A Franchising Case Study’ (2001) 
29(4) ABLR 270. 
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protect a particular contractual party from the ‘risk’ of the prejudicial 
operation of implied contractual terms.16 
 
This ‘contractual’ approach of Heffey, Paterson and Robertson may be 
seen to be largely consistent with, and reflective of, the ‘reasonable 
expectations’ category adopted in this research in the context of 
contractual exclusion.  For example, to the extent that the presence of an 
express exclusion clause conditions or tempers the reasonable 
expectations of good faith that the relationship would otherwise engender, 
the ‘contractual’ approach and an approach based on reasonable 
expectations would be expected to generate the same judicial response. 
 
However, before turning to the third category of possible judicial 
response, it is appropriate to comment on the need for separate first and 
second categories.  When considering the full ambit of possible judicial 
responses to attempts to contractually exclude (including implied 
exclusion) the implied good faith obligation, rather than the obligation’s 
underpinning per se, it is suggested that the addition of the first 
neoformalism category serves a useful purpose.  The addition of this 
category allows a distinction to be drawn between two possibly different 
judicial responses in circumstances where a contract simply provides an 
untrammelled discretion, right or power, without an accompanying 
express exclusion of the implied good faith obligation.  In these 
circumstances, a court may adopt a neoformalist approach and simply 
give primacy to the express contractual language or, alternatively, may 
consider the reasonable expectations of the parties, as engendered by 
the contractual relationship. 
 
7.1.3 Community Standards 
 
The third category of possible judicial response is labelled as ‘community 
standards’.  Despite the different labelling, this third category would 
appear to be consonant with the second ‘communitarian’ category 
identified by Heffy, Paterson and Robertson when considering the 
underpinning of the good faith obligation.  Heffy, Paterson and Robertson 
label as ‘communitarian’ an approach that seeks to impose a standard of 
contractual conduct imposed by a ‘judging community’17 independent of 
the contractual parties.  While views of what should constitute the 
relevant judging community may vary,18 this communitarian approach 
‘stresses the role of community and of ideals of contracting behaviour in 
setting standards of appropriate conduct for contracting parties.’19  As 
previously noted,20 in Renard,21 Priestley JA clearly adopted such an 
approach when the observation was made that the implication of a duty of 
                                                           
16  For an argument in favour of this approach in the context of commercial lending refer to 

M Snyderman, ‘What’s so Good About Good Faith? The Good Faith Performance 
Obligation in Commercial Lending’ (1988) 55 University of Chicago Law R 1335. 

17  Heffey, Paterson and Robertson, above n 6, 269. 
18  Often a source of criticism: Paterson, above n 15, 278. 
19  Heffey, Paterson and Robertson, above n 6, 270. 
20  See above 2.2.2. 
21  (1992) 26 NSWLR 234. 
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good faith and fair dealings is a reflection of ‘community expectations of 
contractual behaviour.’22 
 
Having identified the three categories of possible judicial response, it 
remains to examine existing Australian lower court responses to four 
particular issues that will be of considerable significance in the drafting of 
commercial contracts. 
 
7.2 Express or Implied Contractual Exclusion 
 
7.2.1 Express Contractual Exclusion 
 
Is it possible to exclude successfully (by way of an express contractual 
provision) an obligation of good faith in contractual performance and 
enforcement where the obligation is implied as a matter of law?  
 
Adopting the suggested tri-fold categorisation, express contractual 
exclusion is likely to be effective if met with a judicial response based on 
either neoformalism or reasonable expectations.  By adopting a 
community standards approach, the result may be different.  Under this 
approach, if a contractual obligation of good faith is being implied by law, 
without regard to the presumed intentions of the parties, it would appear 
legitimate to ask: why should the presence of an exclusion term lead to a 
different result?  In the context of potential contractual exclusion, Finn 
appears to take a similar view.23  In discussing the predecessor of the 
Unidroit Principles 2004 and the Principles of European Contract Law 
which do not admit of parties attempting to contract out of the good faith 
obligation,24 Finn has opined that this is not surprising: ‘Despite our 
insistence on party autonomy, there clearly are standards imposed on 
contractors that are not proper subjects of contractual variation.’25  In a 
similar vein, Finn has more recently questioned whether party autonomy 
and self reliance really justify an express provision condoning 
dishonesty.26  This is not to suggest that Finn’s general approach to good 
faith is a communitarian one, in the sense of being based on community 
standards.  In truth, Finn has repeatedly disavowed the invocation of 
                                                           
22  Ibid 268.  Some may also discern a communitarian approach in the judgment of Finn J in 

Hughes Aircraft Systems International v Air Services (1997) 146 ALR 1 but this view 
should be carefully considered in light of sentiments that Finn himself has expressed – 
see below 7.2.1 

23  However, Finn J has recently confirmed, as a matter of legal doctrine, that the implied 
term of good faith is capable of being excluded either expressly or by inconsistent 
contractual provision: GEC Marconi Systems Pty Ltd v BHP Information Technology 
Pty Ltd (2003) 128 FCR 1, [920]. 

24  Under the UCC although the obligation of good faith may not be disclaimed, the parties, 
by agreement, may determine the standards by which performance of the obligation is to 
be measured provided those standards are not manifestly unreasonable: UCC 1-302(b). 

25  P Finn, ‘Equity and Commercial Contracts: A Comment’ (2001) AMPLA Yearbook 414, 
418. 

26  Finn J, ‘Good Faith and Fair Dealing and ‘Boats Against the Current’’ (Paper presented 
at the Second Biennial Conference on the Law of Obligations, Melbourne, 16 July 2004) 
11.  A similar judicial comment was made earlier by Finn J in GEC Marconi Systems 
Pty Ltd v BHP Information Technology Pty Ltd (2003) 128 FCR 1, [920]. 
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‘community standards’ in the good faith debate27 and his approach 
generally appears to be one based on the parties’ reasonable 
expectations or legitimate interests.28 
 
When considering the possibility of express contractual exclusion of the 
good faith obligation, the difference between a judicial response based on 
either neoformalism or reasonable expectations and a judicial response 
based on community standards will be most dramatically delineated 
where the contractual right to be exercised is a draconian one, such as 
the right to terminate.  As noted by one author, the adoption of a 
communitarian (or community standards) approach is far more likely to 
result in interference with the contractual right than an approach based on 
the parties’ intentions or expectations,29 as reflected in the terms of the 
contract. 
 
Notwithstanding the views of those who may espouse a community 
standards approach, the Australian case law is not generally consistent 
with this approach to the issue of express exclusion of the implied good 
faith obligation in contractual performance and enforcement.30  In a line of 
cases, the observation has been made that contractual parties will not be 
obliged, by law, to act in good faith where the contract so provides.31  
These observations are, at least, consistent with academic suggestion 
that attempts to realign the risks inherent in a commercial contract 
through a duty of good faith based on abstract community standards are 
likely to work against the interests of all contractual parties.32 
 
Although there are instances of individual judges (in addition to Finn J) 
opining that parties should be unable to contract out of the implied duty of 
good faith,33 the line of cases referred to is consistent with strict 
contractual doctrine, namely, that an express contractual provision will 
trump an implied contractual provision.34  Outside the realms of the UCC, 

                                                           
27  See above 2.2.2. 
28  See above 3.2.2. 
29  J M Paterson, ‘Duty of Good Faith Does it Have a Place in Contract Law?’ (2000) 74 

LIJ 47, 49. 
30  For academic justification of a ‘contractual’ approach to good faith rather than an 

approach based on an abstract notion of ‘community standards’ see Paterson, above n 
15.  For a further discussion of this issue, see above 2.2.2. 

31  See, eg, Burger King [2001] NSWCA 187, [173]; Central Exchange Ltd v Anaconda 
Nickel  Ltd [2002] WASCA 94, [64]; Automasters Australia Pty Ltd v Bruness Pty Ltd 
[2002] WASC 286, [137]; Vodafone Pacific Ltd v Mobile Innovations Ltd [2004] 
NSWCA 15, [191]; Hoppers Crossing Club Ltd v Tattersalls Gaming Pty Ltd [2005] 
VSC 114, [24]; Pacific Brands Sport & Leisure Pty Ltd v Underworks Pty Ltd [2005] 
FCA 288, [64]. 

32  Paterson, above n 15, 291. 
33  In Commonwealth Bank of Australia Ltd v Spira (2002) 174 FLR 274, [147] Gzell J, 

while acknowledging that he was bound to hold to the contrary, opined that if, as a 
matter of general policy, a term was implied by law in all contracts of a particular class, 
public policy should not countenance any exclusion of the term from contracts within 
the class. 

34  Lindy Willmott, Sharon Christensen and Des Butler, Contract Law (2nd ed, 2005) 
[8.720]. 
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there is a line of cases in the United States to similar effect35 although the 
inconsistency of American decisions on this issue must be noted.36 
 
7.2.2 Inconsistent Contractual Provision  
 
In addition to the issue of express contractual exclusion, the relationship 
of any implied (by law) contractual term of good faith and express, 
contractual terms needs to be considered.  Can there be an implied term 
requiring good faith contractual performance and enforcement if there is 
an inconsistent express, contractual term?  Once again, on general 
principles, it would be expected that primacy would be accorded to the 
express term.37  This approach has also found favour in the Australian 
good faith decisions.  The observation has been made repeatedly that 
contractual parties will not be obliged, by law, to act in good faith where 
the contract contains a clause inconsistent with the implied obligation.38  
In other words, the implied term, by its nature, is incapable of rising above 
an express term.39 
 
To exemplify this proposition, in Burger King40 the New South Wales 
Court of Appeal cited with approval41 the following extract from 
Metropolitan Life Insurance Co v RJR Nabisco Inc: 
 

In other words, the implied covenant will only aid and further the explicit terms of 
the agreement and will never impose an obligation ‘which would be inconsistent 
with other terms of the contractual relationship’ … Viewed another way, the 
implied covenant of good faith is breached only when one party seeks to prevent 
the contract’s performance or to withhold its benefits ... As a result, it thus 
ensures that parties to a contract perform the substantive, bargained-for terms 
of their agreement.42 

 
Once again, this general approach is consistent with what would be 
expected adopting either a neoformalist or reasonable expectations 
approach.  The neoformalist would expect that primacy would be given to 
the express (inconsistent) contractual provision while the presence of the 
inconsistent clause would condition the reasonable expectations of good 

                                                           
35  See, eg, the frequently cited decision of Tymshare v Covell 727 F 2d 1145 (DC Cir 

1984); and The Original Great American Chocolate Chip Cookie Co v River Valley 
Cookies Ltd 970 F 2d 273 (7th Cir 1992).  Further decisions from the United States are 
cited by Paterson, above n 15, 278 (footnote 67). 

36  E Allan Farnsworth, ‘Ten Questions About Good Faith and Fair Dealing in United 
States Contract Law’ [2002] AMPLA Yearbook 1, 11-13. 

37  Cf Johnstone v Bloomsbury Health Authority [1991] 2 WLR 1362.  In the Australian 
context refer to Australian Mutual Provident Society v 400 St Kilda Road Pty Ltd [1991] 
2 VR 417. 

38  See, eg, Burger King [2001] NSWCA 187, [173]; Central Exchange Ltd v Anaconda 
Nickel Ltd [2002] WASCA 94, [64]; Automasters Australia Pty Ltd v Bruness Pty Ltd 
[2002] WASC 286, [137]; Vodafone Pacific Ltd v Mobile Innovations Ltd [2004] 
NSWCA 15, [191]; Pacific Brands Sport & Leisure Pty Ltd v Underworks Pty Ltd 
[2005] FCA 288, [64]. 

39  LMI Australasia Pty Ltd v Baulderstone Hornibrook Pty Ltd [2001] NSWSC 886, [75]. 
40  [2001] NSWCA 187. 
41  Ibid [173]. 
42  (1989) 716 F Supp 1504, 1517. 
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faith that the relationship may otherwise engender.  In practical terms this 
limitation on the potential operation of the implied good faith obligation 
may be significant as demonstrated by the decision of Parker J in Central 
Exchange Ltd v Anaconda Nickel Ltd.43  In that instance the contention by 
the plaintiff that the defendant was obliged to make available a range of 
documents and information was inconsistent with the express provisions 
of the Deed of Settlement.  The express agreement of the parties to a 
specified dispute resolution process, designed to preserve the 
confidentiality of the defendant’s documents, was a telling reason against 
the suggested implication.44 
 
However, as demonstrated by the result in Burger King,45 a court will very 
carefully scrutinise any claim of alleged inconsistency between the 
express, contractual terms and the implied obligation of good faith.  In 
reaching its conclusions the New South Wales Court of Appeal rejected 
two key, general objections made on behalf of BKC.  Those objections 
typify arguments that are typically raised in this context.  The first 
objection was that caution should be exercised in implying a term of good 
faith as ‘such terms are calculated to subvert and distort the carefully 
negotiated and articulated contractual balance which the parties have 
achieved.’46  The second objection was that such a term should not be 
implied where the application would ‘occasion contradiction of, or friction 
with, express provisions of the contract.’47 
 
In making these objections, BKC referred to the very detailed contractual 
provisions between the parties.  Interestingly, rather than aiding their 
objections, the very nature of the contractual terms seemed to militate 
against their argument: 
 

There is such an extraordinary range of detailed considerations, particularly in 
relation to whether operational requirements have been satisfied … that unless 
there was an implied requirement of reasonableness and good faith, BKC could, 
for the slightest of breaches, bring to an end the very valuable rights which 
HJPL had under the Development Agreement.48 

 
It is suggested, with respect, that this observation of the Court of Appeal 
very clearly underscores the circumstances in which the implied term is 
likely to have its greatest impact; namely where a party seeks to exercise 
a strict contractual right with a motive which may be clearly discerned as 
improper.  It would appear to be specious for a party with a clearly 
improper motive, to suggest that the black letter of the contract justified 
their behaviour unless this is very clearly the case.  To countenance such 
contractual behaviour (described by the trial judge as being ‘commercially 

                                                           
43  (2001) 24 WAR 382, affirmed on appeal: Central Exchange Ltd v Anaconda Nickel Ltd 

[2002] WASCA 94. 
44  Central Exchange Ltd v Anaconda Nickel Ltd (2001) 24 WAR 382, [43]. 
45  [2001] NSWCA 187. 
46  Ibid [174]. 
47  Ibid [175]. 
48  Ibid [183]. 
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reprehensible’)49 would otherwise involve a total disregard for the 
reasonable expectations engendered by the relational basis of the 
franchise agreement in question.  A result of this type should only be 
expected where the express contractual provision was undoubtedly 
inconsistent with the implied good faith obligation.50 
 
Once again, a judicial response based on community standards is not 
apparent in the treatment of this particular issue. 
 
Having looked at the effect of express exclusion and contractual 
inconsistency, it remains to consider whether an implied obligation of 
good faith may be ‘impliedly’ excluded.  In this regard, the possible impact 
of a ‘sole discretion’ clause and an ‘entire agreement’ clause will be 
separately considered. 
 
7.2.3 ‘Implied’ Exclusion - ‘Sole Discretion’? 
 
The presence of a ‘sole discretion’ clause, or any contractual right or 
power of apparently unbridled width,51 will create tension between a 
neoformalist judicial response and a judicial response that is either 
sympathetic to the reasonable expectations of the contractual parties or a 
response based on community standards.  A neoformalist response could 
be expected to give primacy to the express terms of the contract above 
all other considerations.  A neoformalist may even suggest that the 
express use of the word ‘sole’ in describing the contractual discretion or 
right to be exercised is sufficient to exclude impliedly any good faith 
considerations. 
 
In this regard the decision in Thiess Contractors Pty Ltd v Placer (Granny 
Smith) Pty Ltd52 is of some interest.  Placer (Granny Smith) Pty Ltd 
(‘Placer’) gave notice to Thiess Contractor Pty Ltd (‘Thiess’) terminating 
contracts for the open cut mining of two of Placer’s Western Australian 
gold mines.  In taking action, Placer relied upon a termination provision 
which provided that Placer may, at its option, at any time and for any 
reason it may deem advisable, cancel and terminate the contract, in 
which event the Contractor would be entitled to receive compensation. 
 
Thiess argued, inter alia, that the issue of the termination notices 
constituted a breach of Placer’s obligation to act in good faith53 in 
performing the contracts as there was no reasonable reason for 
termination.  This argument did not appeal to Templeman J who 
considered that the termination provision provided Placer ‘with an 
                                                           
49  As referred to by the Court of Appeal in Burger King [2001] NSWCA 187, [424]. 
50  As was clearly the case in Central Exchange Ltd v Anaconda Nickel Ltd (2001) 24 WAR 

382. 
51  As in Kham & Nate’s Shoes No 2, Inc v First Bank of Whiting 908 F 2d 1351 (7th Cir 

1990) – see above 7.1.1. 
52  (2000) 16 BCL 130 (Unreported, West Australian Supreme Court, Templeman J, 16 

April 1999). 
53  Thiess argued that the obligation of good faith arose as a matter of construction, rather 

than as an implied term, due to the express terms of termination provision. 
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absolute and uncontrolled discretion which it was entitled to exercise for 
any reason it might deem desirable.’54  This contractual provision entitled 
Placer to have no regard to Thiess’ interest.55  On appeal, this aspect of 
Templeman J’s judgment was affirmed.56 
 
While a neoformalist may view this decision as a triumph of the express 
contractual provision over the implied contractual obligation, the decision 
may be explicable on the basis that an argument was not pressed for the 
good faith obligation to be implied as a matter of law.  More generally, the 
Australian experience to date would indicate that these neoformalist type 
arguments are not always successful, particularly where an obligation of 
good faith is implied as a matter of law.  From a drafting perspective, 
there are far greater prospects of success where an ‘opting out’ clause is 
specific.  In other words, the ‘burden of careful contractual planning’57 
falls on the party who wishes to depart from the implied obligation of good 
faith as it is this party that is in the best position to secure the 
expectations of both contractual parties.58  For this reason, the fact that 
the exercise of a contractual power is said to be within the ‘sole 
discretion’ of the party exercising the power, should not be assumed to be 
sufficient, of itself, to exclude the implied obligation of good faith.  Burger 
King59 provides a clear illustration60 of this principle.61 
 
One of the submissions made on behalf of BKC was that the clauses of 
the agreement established objective benchmarks against which the grant 
or withholding of operational, financial and legal approval was to be made 
and that it was, therefore, inappropriate to imply a term of good faith.  In 
rejecting this submission, the following observation was made concerning 
the granting of these approvals being within the ‘sole discretion’ of BKC: 
 

If full force is given to that concept [‘sole discretion’], it would allow BKC to give 
or withhold relevant approval ‘at its whim’ including capriciously, or with the sole 
intent of engineering a default of the Development Agreement, giving rise to a 
right to terminate.62 

                                                           
54  Thiess Contractors Pty Ltd v Placer (Granny Smith) Pty Ltd (2000) 16 BCL 130, 171. 
55  Ibid. 
56  Thiess Contractors Pty Ltd v Placer (Granny Smith) Pty Ltd (2000) 16 BCL 255.  This 

decision is referred to by Adrian Baron, ‘‘Good Faith’ and Construction Contracts - 
From Small Acorns Large Oaks Grow’ (2002) 22 Aust Bar Rev 54, 66. 

57  Wording used by S J Burton, ‘Breach of Contract and the Common Law Duty to 
Perform in Good Faith’ (1980) 94 Harv Law Review 369, 403. 

58  Ibid. 
59  [2001] NSWCA 187. 
60  The result in WMC Resources Ltd v Leighton Contractors Pty Ltd (1999) 20 WAR 489 

is also consistent with this suggestion; albeit there is little express discussion of the basis 
of implication of the contractual term in question (namely that an entirely discretionary 
valuation function should be performed honestly, bona fide and reasonably). 

61  For an overseas example, albeit in an employment context, in Greenberg v Meffert 
(1985) 18 DLR (4th) 548 where commission to be paid to an agent on a sale made 
before, but not completed until after, termination of his contract was expressed to be at 
employer’s sole discretion, the court held that the discretion must be exercised 
reasonably, honestly and in good faith: as referred to by A F Mason, ‘Contract, Good 
Faith and Equitable Standards in Fair Dealing’ (2000) 116 LQR 66, 77 (footnote 60). 

62  Burger King [2001] NSWCA 187, [176]. 
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Both the drafting and commercial implications of this decision are clear.  
While it may be possible to exclude specifically an obligation of good 
faith, attempts to suggest that the obligation has ‘impliedly’ been excluded 
by the presence of a ‘sole discretion’ clause or other similarly ‘wide’ 
contractual clauses will not necessarily find judicial favour.  Having said 
this, there is certainly no consistency of Australian judicial approach.  In a 
more recent decision of the New South Wales Court of Appeal, Vodafone 
Pacific Ltd v Mobile Innovations Ltd,63 the presence of an expressly 
unbridled discretion was held by the court to exclude the implied 
obligation of good faith.64 
 
Australian judicial division is not unique.  In the midst of substantial 
disagreement,65 there have been a number of instances where courts in 
the United States have eschewed a neoformalist approach and used 
good faith to qualify the exercise of express contractual rights of 
considerable width.66 
 
7.2.4 ‘Implied’ Exclusion - ‘Entire Agreement’? 
 
A further example of ‘implied’ exclusion may simply be constituted by the 
presence of an ‘entire agreement’ clause in a commercial agreement.67  
Does the presence of this type of clause impliedly exclude any implied 
obligation of good faith?  Once again, a neoformalist may suggest that 
this result should follow.  However, in Australia the effect of an ‘entire 
agreement’ clause on the implied obligation of good faith remains 
unclear.  Some members of the judiciary have happily avoided the issue.  
In Far Horizons Pty Ltd v McDonald’s Australia Ltd68 Byrne J was simply 
prepared to assume that the good faith obligation was not excluded by an 
‘entire agreement’ clause.69  Other judges have been more forthcoming. 
 
In NT Power Generation Pty Ltd v Power and Water Authority70 one of the 
reasons Mansfield J gave justifying a refusal to imply a term of good 
faith71 in the particular licence agreement before the court, was the 
presence in the licence of an ‘entire agreement’ clause.  In reaching this 
                                                           
63  [2004] NSWCA 15. 
64  Ibid [195]-[198]. 
65  Paterson, above n 29, 50.  See also, Paterson, above n 15, 278. 
66  Paterson refers to what she describes as particularly controversial decisions involving 

the reading down of express rights to terminate a franchise contract or to demand 
repayment of a loan: Paterson, above n 29, 50. 

67  Such a clause was present in Far Horizons Pty Ltd v McDonald’s Australia Ltd [2000] 
VSC 310 but the issue did not require determination in that factual situation. 

68  [2000] VSC 310. 
69  On the basis that the decision did not otherwise require this determination to be made: 

Far Horizons Pty Ltd v McDonald’s Australia Ltd [2000] VSC 310, [123]. 
70  (2001) 184 ALR 481. 
71  Mansfield J was prepared to make an assumption that in Australian law a term will be 

implied, in a commercial contract, that one party is obliged to act in good faith towards 
the other during the currency of, and in the performance of the contract.  Despite making 
this assumption, Mansfield J opined that the assumption was not necessarily well-
founded: ibid [395]. 
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conclusion Mansfield J cited Hope v RCA Photophone of Australia Pty 
Ltd72 as authority for the proposition that ‘entire agreement’ provisions in 
contracts were effective to exclude the operation of implied terms.73 
 
While it is possible that an ‘entire agreement’ clause may be effective to 
exclude the operation of an implied term arising as a matter of fact,74 
there remains considerable doubt whether this proposition has application 
to contractual terms that are implied as a matter of law.  In this regard, 
the earlier decision of the High Court in Hart v MacDonald75 must be 
borne in mind.  In that instance, O’Connor J held that ‘every implication 
which the law makes is embodied in the contract just as effectively as if it 
were written therein in express language.’76  Similarly, Isaacs J noted that 
an implication is as much a part of a contract as an express term.77 
 
While some may see the need to attempt to reconcile the two decisions of 
the High Court,78 there would appear to be considerable merit in the 
suggestion of the Full Federal Court79 in Branir Pty Ltd v Owston 
Nominees (No 2) Pty Ltd80 that an ‘entire agreement’ clause should 
merely be seen as the epitome of the operation of the parole evidence 
rule.  Viewed in this way, ‘the parties have merely expressly avowed that 
the totality of the contract, about the relevant subject matter, is to be 
found within the four corners of the document.’81 
 
The comment of Finn J in GEC Marconi Systems Pty Ltd v BHP 
Information Technology Pty Ltd82 is also noteworthy.  Referring to the 
decision of Mansfield J in NT Power Generation Pty Ltd v Power and 
Water Authority,83 Finn J opined that he found ‘arresting the suggestion 
that an entire agreement clause is of itself sufficient to constitute an 
“express exclusion” of an implied duty of good faith and fair dealing where 
that implication would otherwise have been made by law.’84 
 
Although this particular issue is one of many concerning good faith that is 
far from clear, it is suggested that the approach of Finn J is to be 
preferred to that of Mansfield J.  In light of arguably conflicting older High 

                                                           
72  (1937) 59 CLR 348. 
73  Ibid 357-358 (Latham CJ), 363 (Dixon J) (Rich J agreed with the judgment of Dixon J). 
74  NT Power Generation Pty Ltd v Power and Water Authority (2001) 184 ALR 481, 

[387].  Cf GEC Marconi Systems Pty Ltd v BHP Information Technology Pty Ltd (2003) 
128 FCR 1, [922] where Finn J was of the firm view that the law in Australia was that an 
‘entire ‘agreement’ clause did not preclude implications ad hoc.  Finn J, in turn, cited 
Etna v Arif [1999] 2 VR 353, 371. 

75  (1910) 10 CLR 417. 
76  Ibid 427. 
77  Ibid 430. 
78  See, eg, Etna v Arif [1999] 2 VR 353, [46]. 
79  Drummond, Mansfield and Allsop JJ. 
80  (2001) 117 FCR 424. 
81  Ibid [440] (Allsop J with whom Drummond and Mansfield JJ agreed). 
82  (2003) 128 FCR 1. 
83  (2001) 184 ALR 481. 
84  GEC Marconi Systems Pty Ltd v BHP Information Technology Pty Ltd (2003) 128 FCR 

1, [922]. 
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Court authority, the approach of Finn J appears consistent with the more 
modern approach of the Full Federal Court in Branir Pty Ltd v Owston 
Nominees (No 2) Pty Ltd.85  Adopting this approach, an ‘entire 
agreement’ clause of itself86 will not operate to exclude an implied 
obligation of good faith.  To this extent, this result may also be considered 
consistent with a reasonable expectations approach.  The presence of an 
‘entire agreement’ clause alone, unlike an express exclusion clause or a 
clause clearly inconsistent with good faith, is not sufficient to militate 
against the reasonable expectations of good faith that a commercial 
contract of a relational nature would otherwise engender. 
 
7.3 General Conclusions 
 
Having examined Australian judicial responses to these four particular 
exclusionary issues, it is possible to draw some general conclusions.  The 
first task is to identify the most prevalent category of judicial response.  In 
this regard, it appears that Australian lower court decisions, across the 
range of exclusionary issues discussed, are generally consistent with 
‘reasonable expectations’ being the underlying basis of the judicial 
response.  To this extent, the decisions may be seen to be consistent 
with the proposed model.  However, as with recent judicial experience in 
the United States, there is some evidence of a neoformalist approach in 
Australian judicial responses to exclusionary issues. 
 
Of considerable interest is the fact that, notwithstanding the initial foray 
into this territory in Renard,87 it is difficult to find a single decision 
concerning an exclusionary issue where ‘community standards’ have 
been invoked to justify a particular judicial response.  In the same manner 
that Finn J has expressly disavowed the invocation of ‘community 
standards’ in the good faith debate,88 perhaps his judicial brethren have 
also recognised the perilous nature of this territory89 and have preferred 
to base their judicial responses on the far less contentious, and 
longstanding, basis of reasonable expectations.90  What is perhaps 
surprising in all this, is that so much academic discussion remains 
focused on the perils and uncertainty of ‘community standards’91 when 
this approach, at least in Australia, seems to be very much out of favour, 
if not in total disuse. 
 
Having determined the most likely basis of judicial responses to 
exclusionary issues, observations concerning drafting implications can be 
                                                           
85  (2001) 117 FCR 424. 
86  The result will be different where the ‘entire agreement’ clause is coupled with an 

express exclusion of all implied terms as was the case in Vodafone Pacific Ltd v Mobile 
Innovations Ltd [2004] NSWCA 15, [200]. 

87  (1992) 26 NSWLR 234. 
88  See above 2.2.2. 
89  In a similar manner to the concerns of Gummow J in SSA (1993) 117 ALR 393, 405.  As 

to these concerns, see above 2.2.3. 
90  See above 1.6.1. 
91  See, eg, Tyrone M Carlin, ‘The Rise (and Fall?) of Implied Duties of Good Faith in 

Contractual Performance in Australia’ (2002) 25(1) UNSWLJ 99, 123. 
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made with a greater degree of confidence.  Consistent with the parties’ 
reasonable expectations (and also a neoformalist approach), an 
observation made in the Canadian context would seem to have equal 
application in Australia.   If the ‘opting out’ clause is ‘precise, specific, not 
antithetical to the entire purpose or intent of the remainder of the contract, 
and is not unconscionable or contrary to public policy it ought to be 
enforceable.’92  To be an effective ‘opting out’ clause, it will be prudent to 
say expressly that the implied obligation of good faith does not apply to 
the extent that the implied obligation may limit the rights otherwise 
lawfully available under the terms of the contract or at law.  Another 
approach would be to state clearly that: 
 

the discretionary right in question [as the case may be] is not subject to the 
expectations, ‘reasonable or otherwise,’ of the parties to the contract and that 
any action taken pursuant to the provision is ‘deemed to be exercised in good 
faith.’93 

 
As Grover has commented: 
 

The courts are not ready to read down freedom of contract explicitly if you can 
avoid the illegality and public policy arguments and your client does not have the 
status of fiduciary.  A clear clause will embarrass the judiciary into submission 
… 94 

 
As indicated by this quotation, although express ‘opting out’ of the implied 
good faith obligation appears to be contractually possible, this is not to 
suggest that every ‘opting out’ clause will be upheld.  Consistent with 
Finn’s concerns about provisions condoning dishonesty,95 public policy 
concerns are likely to render vulnerable a clause which disclaims 
absolutely any obligation of good faith or allows one party to the contract 
to be dishonest or wantonly destructive of the fruits of the contract.96  
Depending on the circumstances, an ‘opting out’ clause of this nature 
may also be indicative of unconscionability97 or may possibly operate to 
render the contract illusory.98 
 
Of course, if a commercial document clearly and unambiguously 
disavows any implied obligation of good faith in contractual performance 
and enforcement, it will then be a matter for a party’s commercial 
judgment if the party is prepared to sign the document in that form.  In 
this way, the commercial reality is that the debate may be transformed 
from a potential post-contractual good faith debate to a debate centred on 
                                                           
92  S K O’Byrne, ‘Good Faith in Contractual Performance: Recent Developments’ (1995) 

74 Canadian Bar Review 70, 96. 
93  Ibid. 
94  W Grover, ‘A Solicitor Looks at Good Faith in Commercial Transactions’ in 

Commercial Law: Recent Developments and Emerging Trends (Special Lectures of the 
Law Society of Upper Canada, 1985) (1985) 106-107 as referred to by O’Byrne, above n 
92, 96. 

95  See above 7.2.1. 
96  O’Byrne, above n 92, 96. 
97  Ibid. 
98  A possibility referred to by Paterson, above n 15, 280. 
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contract formation issues.  These issues are beyond the scope of this 
work.  Suffice to say, a party who signs such a document in 
circumstances where the party was offered no realistic choice or denied 
the opportunity to negotiate, may not be left without a remedy, albeit not 
necessarily a common law remedy. 
 
Finally, consistent with earlier observations, if it is intended to exclude the 
implied good faith obligation, it should not be assumed that a ‘sole 
discretion’ clause or an ‘entire agreement’ clause will alone be sufficient. 
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Chapter Eight 
 

Criticisms, Remaining Approaches and the Challenge 
 
In chapter five, a commercial good faith model was proposed.  At that 
stage, reasons were identified for preferring the proposed model, based 
on approach three, rather than seeking to rely on approach two. 
 
The proposed model also calls for the High Court to explicitly recognise 
that the underlying basis of the implied good faith obligation is the 
reasonable expectations of the contractual parties.  In chapters six and 
seven, it was demonstrated that this is largely consistent with the 
Australian lower court decisions that were examined concerning the 
content of the implied obligation of good faith and the potential for 
contractual exclusion of the implied obligation. 
 
However, having posited a proposed model, certain issues remain to be 
discussed in this penultimate chapter.  First, common criticisms must be 
addressed in light of the proposed model.  Secondly, the remaining 
approaches, being approaches one, four and five as identified in chapter 
one, must be examined.  Thirdly, the challenge confronting the High 
Court must be considered. 
 
8.1 Criticisms 
 
The implied common law obligation of good faith in contractual 
performance and enforcement continues to attract criticism.  It is 
appropriate at this stage to address two significant criticisms as they may 
impact on the proposed model. 
 
8.1.1 The Role of the Court in Making ‘Value Judgments’ 
 
Lucke has opined that one of the legacies of legal positivism is the view 
that good faith spells too much legal uncertainty.1  This is a view that is 
not uncommonly held, both overseas and in Australia.  To exemplify this 
proposition, in the United States the observation has been made that the 
good faith performance doctrine may appear as a licence for the exercise 
of judicial or juror intuition, resulting in unpredictable and inconsistent 
applications, requiring repeated adjudication before an ‘operational 
standard’ may be ‘articulated and evaluated’.2  Concerns have also been 
expressed that the requirement of good faith should not be overextended 
all in the name of altruism, good samaritanism, general benevolence, 

                                                           
1  H K Lucke, ‘Good Faith and Contractual Performance’ in P D Finn (ed), Essays on 

Contract (1987) 155, 165. 
2  S J Burton, ‘Breach of Contract and the Common Law Duty to Perform in Good Faith’ 

(1980) 94 Harv Law Review 369, 369-370 as referred to by Gummow J in SSA 117 ALR 
393, 402. 



 154

moral idealism or the like.3  Consistent with these concerns, one 
commentator has been moved to describe good faith as a ‘loose cannon’ 
that the courts in the United States have used ‘to further their views of 
justice.’4  
 
Similar views have been expressed in Australia.  As referred to at 2.2.2, it 
was the decision of Cole J that formed the basis of the appeal to the New 
South Wales Court of Appeal in Renard.5  Subsequent to that decision, 
Cole J expressed the extra-judicial view that: 
 

It is not the function of the court at some later time [i.e. after the agreement has 
been entered into] to seek to review and change contractual provisions freely 
accepted by reconsidering actual commercial relationships which produced the 
contractual provision being considered, and replacing or amending that 
provision because of a view of the court that the provision, considered on some 
amorphous basis, is unfair or unreasonable.  To do so would be to disregard the 
commercial circumstances in which the contract was negotiated by the parties.6 

 
There is some academic support for the approach manifested by Cole J, 
on the basis of eschewing ‘palm-tree’ justice7 and unanalytical 
incantations of personal values leading to idiosyncratic and inconsistent 
decisions;8 in short, eschewing what could be described more generally 
(at least in relation to the granting of remedies) as discretionary 
remedialism.  The debate that has raged in relation to discretionary 
remedialism has been said to reflect a ‘contest between precision and 
predictability in the law and what is seen as individualised and 
substantive justice rooted in broad common values of society’,9 with these 
values perhaps being reflected in the general concept of 
unconscionability or unfairness.  Amongst others, Birks has argued 
strongly against discretionary remedialism.10  An oft-cited quotation is 

                                                           
3  Clayton P Gillette, ‘Limitations on the Obligation of Good Faith’ [1981] Duke L J 619 

as referred to by R S Summers, ‘The General Duty of Good Faith - Its Recognition and 
Conceptualization’ (1982) 67 Cornell Law Rev 810, 834. 

4  W D Warren, ‘Good Faith Under the Uniform Commercial Code’ (1985) 1 Emerging 
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5  (1992) 26 NSWLR 234. 
6  The Hon T R H Cole, ‘The Concept of Reasonableness in Construction Contracts’ 
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7  Cf Lucke who emphatically rejects the suggestion (made by academics such as Michael 
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(1984) 9 Can Bus L J 385, 412ff. 

9  Hayne J, ‘Opening Address’ (Paper presented at the Australian National University 
Centre for Commercial Law Conference, Canberra, 30 September 2002).  A full copy of 
this address is available on the High Court’s web page at 
<http://www.hcourt.gov.au/speeches/haynej/haynej_CommercialLawANU.htm> at 4 
November 2004. 

10  P Birks, ‘Three Kinds of Objection to Discretionary Remedialism’, (2000) 29 UWALRev 
1; Cf S Evans, ‘Defending Discretionary Remedialism’ (2001) 23 Syd LR 463 (both 
articles are referred to by Hayne, above n 9). 
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typical of Birks’s views.  ‘The lawyer who deals in ‘unconscionable 
behaviour’ is rather like the ornithologist who is content with ‘small brown 
bird’ … Like ‘fair’ or ‘just’, the word ‘unconscionable’ is so unspecific that 
it simply conceals private and intuitive evaluation.’11 
 
Two answers, one general and one specific, may be provided to criticism 
of this type.  The first general answer is in accord with certain 
observations made by Hayne J.  Hayne J has noted that it is increasingly 
common for statutory provisions to employ positive criteria such as ‘fair’ 
or ‘just’ or, alternatively, seek to proscribe undesirable behaviour or 
conduct.  In effect, legislation is making provision for discretionary 
solutions guided by broad aspirational statements of principle.12  This 
change in legislative direction may denude the strength of the arguments 
raised by those such as Birks.  If the judiciary is expected and required to 
dispense what may be viewed as statutory discretionary remedialism, it 
would be expected that the judiciary is also equipped to deal with the 
common law obligation of good faith in a satisfactory operational manner. 
 
In addition, it is suggested that there is a specific and, in many ways, 
more compelling answer to criticism of this type.  This answer is a 
reflection of the likely basis of the implied good faith obligation as 
highlighted in this research.  Much of the criticism of the Australian good 
faith obligation and related concerns about ‘woolly’ thinking and 
‘amorphous conceptions of justice’ emanate from those who still consider 
the obligation to be based on community standards or communitarianism.  
As has been demonstrated,13 the prevailing trend of recent Australian 
lower court authority is consistent with the underlying basis of the 
obligation being the reasonable expectations or legitimate interests of the 
contractual parties rather than more broadly based moral or policy 
considerations.  Seen in this light, there is considerable merit in 
Summers’ observation that the requirement of good faith is ‘a minimal 
standard rather than a high ideal.’14   
 
Once the attention of the courts is focused in this manner it is respectfully 
agreed with Finn J that the concept is no longer amorphous or 
unmanageable.15  Rather, the courts are merely acting in a manner 
consistent with a longstanding pattern of judicial protection of the 
reasonable expectations of contractual parties, consonant with the first 
benchmark selected in this research.16  With respect, it is difficult to be 
overly critical of a regime which seeks to give effect to the expectations of 
the contractual parties and attempts to align the law with empirically 
demonstrated commercial reality.17  These comments have equal 
application to a further concern which is commonly aired. 
                                                           
11  P Birks, ‘Equity in the Modern Law: An Exercise in Taxonomy’ (1996) 26 UWALRev 1, 

16-17 (as referred to by Hayne, above n 9). 
12  Hayne, above n 9. 
13  See above 3.2. 
14  Summers, above n 3, 834. 
15  See above 3.2.2. 
16  See above 1.6.1. 
17  See above 5.4.1.3. 
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8.1.2 Opening up Pandora’s Box? 
 
There has been concern that express recognition of an implied term of 
good faith may lead to a flood of litigation.  Carter and Stewart pose the 
following challenge: 
 

once the parties are subjected to a general requirement of reasonableness in 
their performance and enforcement, virtually every aspect of that performance 
and enforcement is open to challenge.  The reason for this is not hard to find.  
When viewed objectively, particularly with the benefit of hindsight, there will 
often look to be  an element of unreasonableness (from one party’s perspective) 
in the operation of a contract.  But that is not in itself a sufficient basis for 
depriving a party of its contractual rights.  This is an issue which those who 
consider that good faith should be implied as a matter of law into contracts of all 
description, or at least commercial contracts, must address.  So far they have 
failed to do so.18 

 
The first comment that should be made is that, for the reasons previously 
outlined,19 the common law obligation of good faith in contractual 
performance and enforcement should not be equated with an obligation 
to act reasonably.  This matter aside, to the extent that Carter and 
Stewart’s concerns relate to contracts of all description or at least all 
commercial contracts, the challenge may be met by a number of 
responses.  First, for reasons that will be outlined shortly, there would 
appear little real prospect of the implied good faith obligation applying to 
all contracts.20  Secondly, the commercial good faith model proposed in 
this research is confined to that class of commercial contracts that are 
relational in nature rather than commercial contracts per se.21  If this 
proposal were followed and if, as suggested, it was explicitly recognised 
that good faith merely requires that due regard be paid to the reasonable 
expectations of the relational contractual parties,22 then the major thrust 
of the challenge would seem to be met. 
 
The adoption of the proposed model would mean that a party could only 
be deprived of a strict contractual right if that were consistent with the 
reasonable expectations of the contractual parties.  Viewed in this light, it 
may be difficult for the challenge to be maintained.  Consistent with the 
observations made in chapter one,23 the salient words of Sir Robin Cooke 
bear repeating, ‘giving effect to reasonable expectations ... is a prime 
object of the law in almost all fields.’24 
 

                                                           
18  J W Carter and A Stewart, ‘Interpretation, Good Faith and the “True Meaning” of 

Contracts: The Royal Botanic Decision’ (2002) 18 JCL 182, 195. 
19  See above 3.3. 
20  See below 8.2.1. 
21  See above 5.4.1.1. 
22  See above 5.4.1.4. 
23  See above 1.6.1. 
24  Sir Robin Cooke, ‘Book Review’ (1992) 108 LQR 334, 336 as referred to by A F 

Mason, ‘Contract, Good Faith and Equitable Standards in Fair Dealing’ (2000) 116 LQR 
66, 72. 



 157

Further, it is suggested that such a curial approach would soon temper 
contractual behaviour.  In this regard an analogy may be drawn with s 
51AC of the Trade Practices Act 1974 (Cth) which was introduced with 
the objective of inducing behavioural change, improving standards of 
commercial conduct and thereby reducing the need for litigation.25  Some 
would even argue that s 51AC is an example of the legislature using 
relational concepts to change doctrine.26  Internationally, there is also 
some support for the view that an obligation of good faith would reduce, 
rather than increase, litigation.  ‘A climate of law where counsel are 
urging their clients to act fairly, or at least not in “bad faith”, is a climate 
where business disputes will more likely be resolved, and such disputes 
and the costs arising from them more likely avoided.’27 
 
8.2 Remaining Approaches 
 
Notwithstanding that it was unnecessary for the High Court to canvas the 
existence and scope of the common law good faith obligation in Royal 
Botanic Gardens and Domain Trust v South Sydney City Council28 the 
hope remains that guidance will soon be forthcoming.  Until that time, 
speculation as to what the future holds will necessarily continue. 
 
Of the five main approaches identified in chapter one,29 two have already 
been examined in detail.  Approach two, the prevailing view of a number 
of lower Australian courts that good faith should be implied as an incident 
of all commercial contracts, was examined in chapter five.30  Approach 
three, involving the restriction of the implication of a term of good faith, as 
a matter of law, to an incident of commercial contracts that are relational 
in nature, formed the basis of the commercial good faith contractual 
model proposed in chapter five. 
 
This leaves three approaches31 that have not yet been expressly 
canvassed.  To the extent that a preference has been expressed for the 
proposed model based on approach three, it remains to apply the 
benchmarks to approaches one, four and five. 
 
As a precursor to considering approach one, it is appropriate to briefly 
mention one suggestion not canvassed to date.  Finn J advocates ‘the 
adoption of good faith and fair dealing as a mandatory rule of contract 

                                                           
25  Objectives referred to by Peter Reith when s 51AC was introduced into federal 

parliament: Mr P Reith, Commonwealth, House of Representatives, Second Reading 
Speech, 30 September 1997, 8801.  Refer further to D Knoll, ‘Protection Against 
Unconscionable Business Conduct - Some Possible Applications for s 51AC of the 
Trade Practices Act 1974’ (1999) 7 CCLJ 54. 

26  Vivien Goldwasser and Tony Ciro, ‘Standards of Behaviour in Commercial Contracting’ 
(2002) 30 ABLR 369, 371. 

27  Gateway Realty Ltd v Arton Holdings Ltd (1991) 106 NSR (2d) 180, 198 (Kelly J). 
28  (2002) 186 ALR 289. 
29  See above 1.4. 
30  Against the backdrop of certain empirical studies discussed in chapter four. 
31  Being approaches one, four and five as previously defined, see above 1.4. 
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law’,32 rather than merely an implied contractual term.  However, as Finn 
J has acknowledged, there is a doctrinal difficulty associated with this 
suggestion.33  As previously noted, Australian doctrine simply does not 
provide for overarching rules of contract law.34  While the absence of 
such mandatory rules may be a matter for lament, this research has been 
confined to approaches suggested to be within the limitations of existing 
contractual doctrine.  With this in mind, the suggestion that a good faith 
obligation be universally implied in all contracts is considered next. 
 
8.2.1 Approach One - Universal Implication 
 
While noting that Australian courts have been reluctant to treat good faith 
as an implied term in all contracts, Seddon is of the view that it can 
scarcely be understood in any other way.35  Seddon goes on to observe 
that, whilst there have been reservations expressed about the reception 
of the implied term of good faith in common law jurisdictions, 
 
 it is perhaps unlikely that the High Court will fail to endorse an obligation so 

widely endorsed by the world’s legal systems, and so firmly advocated by 
eminent judges and commentators.  If the court adopts good faith as an implied 
term, it must be  hoped that it will unequivocally affirm its status as a universal 
term.36 

 
While this suggested approach has some support from certain members 
of the judiciary37 and certain academics,38 Peden makes the point that 
there are no terms that are implied in all contracts.39  While others may 
see this as mere legal formalism,40 Peden would suggest that any so-
called ‘universally’ implied term can only be operative as a construction 
principle.41  However, as will be demonstrated, Peden’s construction 
approach has not won favour with the judiciary:42 so it seems appropriate 
to consider further this suggested approach of universal implication.  To 
do this it is necessary to consider the doctrinal operation of contractual 
terms implied as a matter of law. 

                                                           
32  Finn J, ‘Good Faith and Fair Dealing and ‘Boats Against the Current’’ (Paper presented 

at the Second Biennial Conference on the Law of Obligations, Melbourne, 16 July 2004) 
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33  Finn, above n 32, 11.  See, also, GEC Marconi Systems Pty Ltd v BHP Information 
Technology Pty Ltd (2003) 128 FCR 1, [919]. 

34  See above 2.2. 
35  N C Seddon and M P Ellinghaus, Cheshire & Fifoot’s Law of Contract (8th Aust ed, 
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418. 
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As mentioned previously, the first requirement is that there is an 
identifiable class of contractual relationship.43  Reference has been made 
to the traditional classes.44  While outside these recognised traditional 
classes, the decisions provide little guidance concerning what other 
classes of contract should attract the operation of implied contractual 
terms:45 there is no suggestion that a class of contract can be constituted 
by all contracts.  A suggestion of this nature would also appear to be at 
odds with the usual meaning of the word ‘class’. 
 
The second requirement is to satisfy the test of necessity.46  Once again, 
significant judicial discussion of this requirement of necessity, in its 
narrower conception as adopted in this research,47 being satisfied across 
the whole range of commercial contracts, let alone all contracts, is not 
apparent in Australian decisions on good faith.  Even if the wider public 
policy conception of the test of necessity is adopted,48 while it may be 
possible to discern a public policy rationale for implying a term, as a 
matter of law, in particular contractual relationships,49 the public policy 
rationale for adopting the same approach across all contractual 
relationships has not been clearly articulated.50 
 
As noted previously,51 in Australian judgments concerning the implication 
of good faith there is often no application of the tests for a term to be 
implied as a matter of law.52  Perhaps this is not surprising.  At a more 
general level, it has been noted that there are relatively few cases on 
terms implied as a matter of law and that the law is correspondingly 
vague and lacking in definite principles.53  Against this background, the 
fact that the satisfaction of both accepted doctrinal requirements may be 
extremely problematic may well militate against the possibility of the High 
Court accepting good faith as an implied term having the status of a 
universal term. 
 
                                                           
43  See above 2.2.1. 
44  Ibid. 
45  The criteria by which contracts are to be classified for the purpose of implying terms by 
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Ellinghaus, above n 38, 650. 
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47  Ibid. 
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This conclusion is also consistent with the judicial caution urged by the 
New South Wales Court of Appeal when discussing the ‘width and 
indeterminancy’ of commercial contracts per se as a class.54  Comments 
of this type clearly assume even greater weight when the ‘class’ 
suggested is all contracts.  A certain level of judicial trepidation may 
naturally be expected before a ‘default rule’ is established that will create 
new obligations across all contracts.  Although clearly speculation, given 
comments that have already been made by certain present members of 
the High Court,55 and the doctrinal hurdles that have been mentioned, the 
prospects of good faith receiving the status of a universal term do not 
appear to be strong. 
 
In addition to the doctrinal hurdles, this suggested approach must be 
evaluated against the benchmarks selected for the purposes of this 
research.  Put simply, the suggested approach cannot be seen to satisfy 
the selected benchmarks.  The empirical evidence that is available56 does 
not support the suggestion that there is a reasonable expectation of 
behaviour consistent with an implied obligation of good faith across all 
commercial contracts, let alone all contracts.  It will also be shown that 
the suggested approach is not reflective of the results of existing 
Australian good faith decisions.57 
 
8.2.2 Approach Four - Rejection of the Implication of a Term of 

Good Faith as an Incident of Commercial Contracts 
 
Consistent with Seddon’s observation58 that it would seem unlikely that 
the High Court would reject an obligation so widely endorsed by the 
world’s legal systems59 and supported by eminent advocates, approach 
four seems to have the least support60 of the five approaches previously 
identified.61  Having made this observation, this approach must be 
evaluated in light of the selected benchmarks. 
 
The empirical studies referred to in chapter four demonstrate that there is 
a reasonable expectation of behaviour consistent with an implied 
obligation of good faith in relational commercial contracts.  To the extent 
that the suggested approach operates as a complete rejection of an 
implied good faith obligation, it fails to satisfy the first two benchmarks 
being inconsistent with the reasonable expectations of the contractual 
parties as supported by empirical evidence.  The suggested approach is 
also inconsistent with a large body of lower court authority where the 
operation of an implied term of good faith in contractual performance and 

                                                           
54  Vodafone Pacific Ltd v Mobile Innovations Ltd [2004] NSWCA 15, [191]. 
55  See below 8.3. 
56  See above chapter four. 
57  See below 9.1.3. 
58  See above 8.2.1. 
59  See above 2.1. 
60  It is not suggested that support may not be found for this approach, albeit limited.  See, 

eg, Baron, above n 6. 
61  See above 1.4. 
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enforcement has been recognised62 and is inconsistent with a number of 
decisions where a breach of the implied obligation of good faith has been 
successfully alleged.63  To this extent, the suggested approach also fails 
to satisfy the third benchmark selected. 
 
8.2.3 Approach Five - Use of Good Faith as a Constructional Tool 
 
Finally, Peden advocates the use of good faith as a constructional tool, 
rather than reliance being placed on implied terms.64  The first point to be 
made is that this approach is inconsistent with Australian authority.  As 
Peden expressly acknowledges, the Australian good faith decisions have 
been only based on implied terms.65 
 
Further, Peden’s suggestion66 that good faith be described as a process 
of construction did not find favour with the New South Wales Court of 
Appeal in Vodafone Pacific Ltd v Mobile Innovations Ltd67 where it was 
observed: 
 

The obligation to exercise the power in cl 18.4 in good faith and reasonably, if 
found, is an obligation imposed by law by adding to the express words ‘will have 
the sole discretion’ the further words ‘to be exercised in good faith and 
reasonably’.  It seems to me an accurate use of language to give it the 
description of an implied term, when from the premise of a contractual intent 
attributed in law to the parties they did not in fact use the express words with the 
added meaning.  It is also a preferable use of language, since it recognises that 
the obligation is imposed by law - because the term is implied in law - and does 
not proceed on a fiction that an intention of the parties is being found by a 
process of construction.  As is said in Cheshire & Fifoot’s Law of Contract, 8th 
Aust. Ed, para 10.39, ‘In truth, implied terms begin where the intentions of the 
parties leave off and the law steps in.’68 (emphasis added) 

 
Flowing from the court’s observation that the implication of an obligation 
of good faith is often tantamount to words being added to the contract, a 
second comment should be made concerning Peden’s suggestion.  As 
previously mentioned, a common feature of commercial contracts that are 
relational in nature is that they are not fully specified.  This contractual 
incompleteness may be quite deliberate, as in the case of franchise 
agreements,69 or may be simply a reflection of the fact that the parties 
have failed, inadvertently, to address the particular issue.70  
Unfortunately, an approach based on construction of the contract, as 
Peden suggests, would seem unlikely to assist in these circumstances.  
                                                           
62  See above 2.2.4. 
63  Refer to 9.1.3. 
64  Peden, above n 39. 
65  Ibid 140. 
66  As referred to specifically by the New South Wales Court of Appeal in Vodafone Pacific 

Ltd v Mobile Innovations Ltd [2004] NSWCA 15, [204]. 
67  [2004] NSWCA 15. 
68  Ibid [206]. 
69  See above 6.2.2. 
70  A possibility suggested by at least one author: R S Summers, ‘The Conceptualization of 

Good Faith in American Contract Law’ in Reinhard Zimmermann and Simon Whittaker 
(eds), Good Faith in European Contract Law (2000) 118, 135. 
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The following observation (made in the franchise context) would seem to 
be well made: 
 

Many traditional rules of contract interpretation, such as the parole evidence 
rule, can be understood as forward-looking judicial efforts to discourage 
incomplete contracting.  But if incompleteness is unavoidable, then such efforts 
will prove futile.  In such a case it becomes important to approach the problem 
of incompleteness as a basic contract characteristic that must be addressed 
directly.71 
 

As can be seen, strict adherence to this constructional approach may well 
preclude regard being paid to the reasonable expectations of the parties 
in circumstances where a relational commercial contract is necessarily 
incomplete.  To this extent, the suggested approach cannot be seen to 
satisfy the first two benchmarks being potentially inconsistent with the 
reasonable expectations of the contractual parties as supported by 
available empirical evidence. 
 
The third benchmark reveals a further potential difficulty with Peden’s 
suggested approach.  As part of the suggestion that good faith be viewed 
as a principle of construction, rather than an implied contractual term, 
Peden states that there is no instance where damages have been 
awarded for breach of the independent obligation of good faith.72  This 
proposition has recently been thrown into considerable doubt by the 
decision of the New South Wales Administrative Decisions Tribunal 
Appeal Panel in Atma Investments Pty Ltd v The Astor Pty Ltd (RLD) (No 
2)73 where damages were awarded for a landlord’s breach of the implied 
good faith obligation operating in isolation from any other contractual 
provision.74 
 
Notwithstanding that this particular decision may be of only limited 
persuasive value, it serves to highlight a further respect in which Peden’s 
suggested approach, unlike the proposed commercial good faith model, 
cannot be seen to satisfy the selected benchmarks. 
 
8.3 The Challenge for the High Court 
 
As previously noted,75 the erosion of freedom of contract has been 
partially due to judicial expectations of certain minimum standards of 
contractual behaviour.76  That said, the dangers of seeking to 
encapsulate differing views by the adoption of such a simple antinomy as 
‘the freedom of private contract versus the imposition of minimum 
                                                           
71  G K Hadfield, ‘Problematic Relations: Franchising and the Law of Incomplete 

Contracts’ (1990) 42 Stanford Law Review 927, 947. 
72  Rather than where the good faith obligation has been ‘tied’ to a substantive clause or 

where there has been repudiation of the contract: Peden, above n 39, 202. 
73  [2004] NSWADTAP 11. 
74  See above 6.3.4. 
75  See above 2.1.4. 
76  In 1995 the Hon A M Gleeson observed that the law was entering upon areas of human 

conduct that had hitherto been regarded as being of purely moral or social concern: A M 
Gleeson, ‘Individualised Justice - The Holy Grail’ (1995) 69 ALJ 421, 425. 
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standards of behaviour’ have been noted by Hayne J.77  Mindful of these 
dangers, it is nevertheless useful to consider the stated attitudes of 
certain present members of the Australian High Court to the sanctity of 
freedom of contract, in the context of a potential implied obligation of 
good faith. 
 
In Royal Botanic Gardens and Domain Trust v South Sydney City 
Council,78 despite the judicial reluctance of their brethren, both Kirby and 
Callinan JJ were prepared to provide some insight as to their possible 
future judicial leanings.  Kirby J opined that an implied term of good faith 
would appear to ‘conflict with fundamental notions of caveat emptor that 
are inherent (statute and equitable intervention apart) in common law 
concepts of economic freedom.’79  Kirby J was also of the view that the 
introduction of implied terms into written contracts (where such terms 
were omitted by the contractual parties) appeared to be inconsistent with 
the development of Australian law.80  
 
Kirby J would appear to hold strong views on this matter and these views 
are of some considerable longevity.  In 1988, in Biotechnology Australia 
Pty Ltd v Pace81 Kirby P observed: 
 
 the law of contract which underpins the economy, does not, even today, operate 

uniformly upon a principle of fairness.  It is the essence of entrepreneurship that 
parties will sometimes act with selfishness.  That motivation may or may not 
produce fairness to the other party.  The law may legitimately insist upon 
honesty of dealings.  However, I doubt that, statute or special case apart, it does 
or should enforce a regime of fairness upon the multitude of economic 
transactions governed by the law of contract.82 

 
In a similar vein, Kirby P opined in Austotel Pty Ltd v Franklins Selfserve 
Pty Ltd83 that ‘courts should be careful to conserve relief so that they do 
not, in commercial matters, substitute lawyerly conscience for the hard-
headed decisions of business people.’84 
 
For his part, Callinan J referred to the contentions advanced by the 
tenant, based on the implication of a term of good faith, as being ‘rather 
far-reaching’.85  This telling description86 may indicate that Callinan J 
harbours considerable reservations about the further development of the 
                                                           
77  Hayne, above n 9. 
78  (2002) 186 ALR 289. 
79  Ibid 312.  Consistent with the concept of caveat emptor, it has been noted that the rise of 

economic rationalism places renewed emphasis on individual responsibility: Mason, 
above n 24, 71 (footnote 25). 

80  (2002) 186 ALR 289, 312. 
81  (1988) 15 NSWLR 130. 
82  Ibid 132-133. 
83  (1989) 16 NSWLR 582. 
84  Ibid 585.  Cf J Gava, ‘The Perils of Judicial Activism: The Contracts Jurisprudence of 

Justice Michael Kirby’ (1999) 15 JCL 156, 167-173 as referred to by Carter and Stewart, 
above n 18, 191 (footnote 31). 

85  Royal Botanic Gardens and Domain Trust v South Sydney Council (2002) 186 ALR 289, 
327. 

86  Carter and Stewart, above n 18, 191. 
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Australian implied obligation of good faith in contractual performance and 
enforcement. 
 
Of the current members of the High Court, Kirby and Callinan JJ may not 
be alone in their sympathy for these postulated views.  In the opening 
address for the Australian National University Centre for Commercial Law 
Conference 2002, Hayne J said that basic principles of law were being 
ignored or discarded as parties in commercial relationships sought to 
invoke the assistance of equitable doctrine.87  In referring to the influence 
of equitable principle in commercial dealings,88 Hayne J highlighted 
difficult policy questions that may arise.  These policy questions are also 
of application to the common law good faith debate.  The following 
paragraph is illustrative: 
 

Thus, in a commercial context, what, if any, weight is to be given to the fact that 
a company director, and those employed by a company, are bound to pursue 
the commercial advantage of that company.  Reducing the proposition to its 
simplest and crudest terms, if there is a profit to be made, they should seek to 
maximise it.  Specifying limits to that obligation by saying ‘maximise profit, but 
only where it is fair to do so’ affects not only those who are the parties to a 
transaction that is impugned, it affects all those who have some interest in the 
fortunes of the company concerned - employees, creditors, shareholders.  The 
policy questions thus presented have more than one dimension.  Debate about 
them may not always recognise that fact.89 
 

It is also interesting to note in this regard that Gummow J, as a member 
of the Federal Court in SSA,90 was extremely loath to regard a duty of 
good faith as being a necessity in Australian law.  Carter and Stewart 
make the suggestion that Gummow J may well see equity, rather than a 
common law conception of good faith, as providing a more reliable 
guide.91   
 
One may only further speculate as to the preferences, or likely 
approaches, of the other current members of the Australian High Court.  
While it is difficult to disagree with one of Seddon’s conclusions,92 namely 
that the High Court would not fail to endorse an obligation that is so 
widely recognised internationally,93 it is to be hoped that the type of 
‘exemplary vision and courage’ that has already fashioned a distinctive 
‘Australian law of contract’94 will once again be demonstrated.  It is further 
to be hoped that explicit recognition will be accorded to the reasonable 
expectations of the contractual parties and the relevance of commercial 
contractual context. 
 

                                                           
87  Hayne, above n 9. 
88 Ibid. 
89  Ibid. 
90  (1993) 117 ALR 393. 
91  Carter and Stewart, above n 18, 193. 
92  See above 8.2.1. 
93  See above 2.1. 
94  R J Mooney, ‘Hands Across the Water: The Continuing Convergence of American and 

Australian Contract Law’ (2000) 23(1) UNSWLJ 1, 37. 
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Chapter Nine 
 

Reflections 
 

 
As observed in chapter one, there is considerable debate concerning the 
doctrinal approach that should be adopted by the High Court when 
ultimately confronted by the issue of the common law obligation of good 
faith in the performance and enforcement of commercial contracts.  From 
the cases and the literature, five main approaches were listed.1  Of these, 
it has been argued that a model based on approach three is to be 
preferred, namely that good faith should be implied, as a matter of law, in 
commercial contracts that are relational in nature with an additional call 
being made for the High Court to expressly recognise that the underlying 
basis of the good faith obligation is the reasonable expectations of the 
contractual parties. 
 
As demonstrated in chapter four, it is only in relational commercial 
contracts, rather than commercial contracts per se, that there is empirical 
evidence of contractual parties having a reasonable expectation of 
contractual behaviour consistent with an implied good faith obligation.  
Drawing on this empirical distinction, the case studies in chapter five 
illustrated the deficiencies of approach two, an approach that provides for 
good faith to be a legal incident of commercial contracts per se.2  In 
particular, it was identified that it is only in the narrower class of relational 
commercial contracts, rather than commercial contracts per se, that the 
test of necessity, as most commonly formulated,3 can be seen to be 
clearly satisfied.  Only in this narrower class can it be seen that unless 
the implication is made, in accordance with the parties’ reasonable 
expectations, the parties’ contractual rights would or could be rendered 
nugatory, worthless or seriously undermined.4 
 
To the extent that the proposed model also calls for the High Court to 
expressly recognise that the underlying basis of the good faith obligation 
is the reasonable expectations of the contractual parties, it was 
demonstrated in chapters six and seven that this is largely consistent with 
the Australian lower court decisions that were examined concerning the 
content of the implied obligation of good faith and the potential for 
contractual exclusion of the implied obligation. 
 
In the penultimate chapter, it was demonstrated that the proposed model 
could withstand common criticisms and was preferable to remaining 
approaches one, four and five. 
 
                                                           
1  See above 1.4. 
2  For the requirements for a contractual term to be implied as a matter of law, see above 

2.2.1. 
3  See above 2.2.1. 
4  For the requirements of the test of necessity, see above 2.2.1. 



 166

For these reasons, it has been suggested that the proposed model may 
provided a structured way forward for dealing with claims arising from 
commercial contracts and the means of resolving a number of the issues 
that have proven divisive at lower court levels.5  In the context of this 
suggestion, it is appropriate to reflect, in the final chapter, on the use of 
the first two benchmarks and to utilise the third, and final, benchmark in 
relation to the proposed model. 
 
9.1 Benchmarks  
 
9.1.1 Protection Afforded to Reasonable Expectations 
 
Although there is no uniformly accepted definition of ‘good faith’,6 it has 
been observed that the prevailing trend of Australian lower court authority 
is consistent with the underlying basis of the common law obligation of 
good faith in contractual performance and enforcement being the 
reasonable expectations or legitimate interests of the contractual parties.7  
In this regard, the comment can fairly be made that the legacy of Renard8 
is a mixed one.  While the embryo of the Australian good faith obligation, 
it was also the source of a number of difficulties9 and has continued to 
create a degree of judicial division.10  Perhaps in an overenthusiastic 
retreat from legal formalism, Priestley JA may not have aided the prompt 
resolution of the good faith debate by his invocation of a judicial response 
expressly based on considerations of community standards. 
 
The suspicion remains that much of the ongoing good faith debate in 
Australia may have been averted if Priestley JA had invoked the 
‘reasonable expectations’ of the contractual parties as the basis of the 
implied obligation rather than ‘prevailing community expectations.’11  
Concerns about ‘amorphous’ or ‘palm tree’ justice12 or ‘litigation 
floodgates’13 tend to disappear when the vague concept of community 
standards is removed from the good faith equation and replaced by a 
concept that is much more familiar and comfortable to parties, lawyers 
and judges alike.  In a similar manner, those who suggest that courts are 
more concerned with individual justice than legal certainty are 
exaggerating the ‘swathe of good faith to locate it outside of the sphere of 
reasonable expectations.’14 
 

                                                           
5  As first identified in chapter one and discussed in chapter three. 
6  See above 3.1. 
7  See above 3.2. 
8  (1992) 26 NSWLR 234. 
9  See above 2.2.3. 
10  For a discussion of initial judicial division, see above 2.2.3. 
11  Renard (1992) 26 NSWLR 234, 268. 
12  See above 8.1.1. 
13  See above 8.1.2. 
14  To adapt the words of S K O’Byrne, ‘Good Faith in Contractual Performance: Recent 

Developments’ (1995) 74 Canadian Bar Review 70, 94. 
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The reticence of subsequent Australian courts to invoke expressly 
Priestley JA’s reference to ‘prevailing community expectations’ should not 
be viewed as surprising.  As noted by Yee: 
 

Although the model based on generalised moral standards may promote greater 
cooperation in contracts, it would demand an unrealistically radical departure 
from our contractual tradition.  One must leave its adoption to a more 
enlightened age.15 

 
To the extent that the proposed model calls for High Court to explicitly 
recognise that the underlying basis of the good faith obligation is the 
reasonable expectations of the contractual parties,16 it may be seen to 
satisfy the first benchmark, being consistent with the protection of the 
reasonable expectations of the contractual parties.  This approach also 
avoids developments in the law being based on vaguer notions of 
‘community expectations’ or standards.17 
 
The reasonable expectations of the contractual parties have played a 
further role in this research.  That further role concerned the identification 
of a class of commercial contract that should attract the implied obligation 
of good faith in contractual performance and enforcement, as a 
necessary incident.18  In considering this issue, one particular aspect of 
Ian Macneil’s essential contract theory and the results of certain empirical 
studies also played a critical role.19  Although relational contract theory is 
said to have changed ‘the foundations of the subject’ of contract law in 
the United States,20 others have suggested that, while offering useful 
insights, the theory ‘has not … led to a body of relational contract law’21 
and has had a ‘limited direct impact on contract law as determined by the 
courts and legislatures.’22  In relation to good faith in the performance and 
enforcement of contracts, this alleged failure of relational contract theory 
may be explained by the presence in neoclassical23 United State contract 
law of provisions of the Restatement and the UCC that directly address 
good faith.24  In effect, developments in the essentially code based 
contract law in the United States have roughly mirrored the approaches 
suggested by Macneil.25 
                                                           
15  W P Yee, ‘Protecting Parties’ Reasonable Expectations: A General Principle of Good 

Faith’ [2001] 1(2) OUCLJ 195, 224. 
16  See above 5.4.1.4. 
17  See above 2.2.2. 
18  See above chapter five. 
19  See above chapter four. 
20  R Gordon, ‘Macaulay, Macneil, and the Discovery of Solidarity and Power in Contract 

Law’ [1985] Wis L Rev 565, 565 as referred to by M Lees, ‘Contract, Conscience, 
Communitarian Conspiracies and Confucius: Normativism Through the Looking Glass 
of Relational Contract Theory’ (2001) 17 MULR 82, 83. 

21  M Eisenberg, ‘Why There is No Law of Relational Contract’ (2000) 94 Northwestern 
University Law Review 805, 805. 

22  J M Feinman, ‘Relational Contract Theory in Context’ (2000) 94 Northwestern 
University Law Review, 737, 737. 

23  The term ‘neoclassical’ is used as it addresses the shortcomings of classical law rather 
than seeking to offer a wholly different conception of the law: ibid 738. 

24  See above 2.1.2. 
25  Feinman, above n 22, 737. 
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However, in the absence of an Australian equivalent of the Restatement 
or the UCC,26 one particular aspect of Macneil’s version of relational 
contract theory offers an essential insight that may play a significant role 
in the future development of the common law obligation of good faith in 
the performance and enforcement of commercial contracts in Australia.  
Flowing from Macneil’s scholarship concerning the discrete-relational 
contractual continuum (or spectrum),27 the insight offered is that relational 
commercial contracts deserve different treatment to that accorded to 
discrete commercial contracts.28  This insight is easily modified to be 
used in conjunction with the existing good faith doctrinal tool available in 
Australia,29 namely the contractual term implied as a matter of law.  This 
approach is considered preferable to certain approaches lacking in 
significant judicial imprimatur.30  Utilising the implied term mechanism, it 
has been posited, as part of the proposed model, that an obligation of 
good faith should be implied, as a matter of law, in the class of relational 
commercial contracts.31 
 
In this manner, the proposed model offers a mechanism to bring into 
account the relational context out of which commercial good faith claims 
arise.  The selection of this class of commercial contracts to attract the 
implied obligation of good faith, rather than commercial contracts per 
se,32 explicitly recognises that different commercial contracts ‘have 
different contexts and values - in particular, that contracts can have 
strongly discrete or strongly relational elements.’33 
 
As exemplified by the case studies employed in chapter five, the 
traditional adversarial model is inappropriate for commercial contracts 
that are relational in nature where the joint maximisation of profit or joint 
cooperation is reasonably within the parties’ contemplation.  Relational 
commercial contracts ‘are not episodic arm-wrestles for economic 
advantage.’34  They are cooperative ventures.  By contrast, for 
commercial contracts that are discrete in nature it was suggested that the 
traditional adversarial model remains appropriate.  Despite certain lower 
court suggestions to the contrary,35 it has been submitted that it is 
unnecessary to imply an obligation of good faith, as a matter of law, in all 
commercial contracts.  In particular, it was identified that it is only in the 
narrower class of relational commercial contracts, rather than commercial 
                                                           
26  See above 2.2. 
27  See above 4.1.1. 
28  In accordance with comments made by Feinman when considering relational contract 

theory from the neoclassical perspective but not the relational method described by 
Feinman himself: Feinman, above n 22, 740. 

29  The sparseness of available doctrinal tools was referred to at 2.2.1. 
30  Namely approaches one, four and five as first identified in 1.4 above.  For individual 

consideration of these three suggested approaches, see above 8.2. 
31  See above 5.4.1.1. 
32  Approach two as first identified in 1.4 above. 
33  Feinman, above n 22, 743. 
34  V L Taylor, ‘Contracts With the Lot: Franchises, Good Faith and Contract Regulation’ 

[1997] NZLR 459, 466. 
35  See above 2.2.4. 
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contracts per se, that the test of necessity can be seen to be clearly 
satisfied. 
 
By making a distinction between relational and discrete commercial 
contracts, the proposed model takes account of the diverse nature of the 
commercial contracting environment.  In certain commercial contracts a 
cooperative good faith model is anathema to the participants’ involvement 
in a ‘zero-sum game.’36  In contrast, the proposed model allows due 
deference to be accorded to the nature of the commercial contractual 
relationship between the parties and the reasonable expectations 
engendered by that relationship.  If the commercial contract is relational 
in nature, rather than discrete, the proposed model facilitates this 
difference being reflected in the law’s treatment of the performance and 
enforcement of the contract.37  To adopt Lord Mansfield’s wisdom, ‘as the 
usages of society alter, the law must adapt itself to the various situations 
of mankind.’38 
 
9.1.2 Consistency with Empirical Evidence of Commercial 

Contractual Behaviour 
 
The second benchmark was the consistency of the proposed model with 
empirical evidence of commercial contractual behaviour.  In this regard, 
relevant empirical studies were highlighted.  As discussed,39 the 
proposed model is consistent with empirical evidence that is available 
which suggests that parties to relational commercial contracts have a 
reasonable expectation of contractual behaviour consistent with an 
implied good faith obligation.  Consistent with the insight offered by 
Macneil’s scholarship concerning the discrete-relational contractual 
continuum,40 a distinction is drawn between commercial contracts that are 
discrete in nature rather than relational.41 
 
The adoption of the proposed model would allow the law to promote 
relational behaviour where such behaviour was clearly within the parties’ 
reasonable expectations.  The law would promote the kind of conduct by 
parties to commercial contracts that is appropriate in the context of the 
relationship,42 utilising the barometer of reasonable expectations.  This 
suggested use of implied terms in an attempt to regulate contractual 
behaviour has been explicitly recognised by Peden: 
                                                           
36  M Bridge, ‘Good Faith in Commercial Contracts’ in R Brownsword, N Hird and G 

Howells (eds), Good Faith in Contract: Concept and Context (1999) 152. 
37  In a curial reaction to the reasoning employed by Priestley JA in Renard (1992) 26 

NSWLR 234, the fact that the relationship between the parties in GSA Group v Siebe 
PLC (1993) 30 NSWLR 573 was clearly adversarial, was seen by Rogers CJ to militate 
against an obligation of good faith. 

38  Barwell v Brooks (1784) 99 ER 702, 703 as referred to by Yee, above n 15, 229. 
39  See above 4.1.2. 
40  See above 4.1.1. 
41  See above 4.1.3. 
42  To modify similar wording used by Swan in the context of seeking to design rules that 

recognise parties’ efforts to create a cooperative arrangement: J Swan, ‘Party Autonomy 
and Judicial Intervention: The Impact of Fairness in Commercial Contracts’ (1994) 7 
JCL 1, 18. 
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The technique of implying terms in law provides courts with the potential to 
regulate to some extent the behaviour of parties contracting within a particular 
type of relationship … To use this potential courts need to be convinced that 
these ‘default rules’ will only apply to appropriate relationships and will advance 
desirable behaviour.43 

 
9.1.3 Consistency with Australian Lower Court Decisions 
 
The third benchmark was the consistency of the proposed model with 
current Australian lower court decisions.  The proposed model calls, in 
part, for the High Court to explicitly recognise that the underlying basis of 
the good faith obligation is the reasonable expectations of the contractual 
parties.44  To the extent that these reasonable expectations have been 
shown to be largely shaping the Australian lower court decisions that 
were examined concerning the content of the implied obligation of good 
faith45 and the potential for contractual exclusion of the implied 
obligation,46 the proposed model may be seen to satisfy this benchmark. 
 
However, as foreshadowed earlier,47 the third benchmark has one final 
function to perform.  This requires consideration of Australian lower court 
decisions where final relief for breach of an implied term of good faith in 
commercial contractual performance and enforcement has been granted.  
In this regard, it is significant that, although ‘good faith’ has been raised in 
many reported instances;48 examples of successful reliance on the 
implied obligation of good faith in contractual performance and 
enforcement remain relatively few.  The commercial decisions reviewed 
in undertaking this research, reveal the following instances where good 
faith was part of the ratio of the decision49 and, also, a basis for final 
relief:50 
 

                                                           
43  E Peden, Good Faith in the Performance of Contracts (2003) 111. 
44  See above 5.4.1.4. 
45  See below chapter six. 
46  See below chapter seven. 
47  See above 1.6.3. 
48  A number of these decisions are listed in footnote 38 in chapter one. 
49  As mentioned at 2.2.2, Priestley JA’s comments concerning good faith in Renard (1992) 

26 NSWLR 234 were obiter.  In ANZ Bank v Ciavarella [2002] NSWSC 1186, [39]-[40] 
Macready AJ opined that he ‘would also think’ that there would be a breach of the 
implied term to act in good faith, fairly and reasonably.  Similarly, in Pacific Brands 
Sport & Leisure Pty Ltd v Underworks Pty Ltd [2005] FCA 288, although opining that 
the conduct of Pacific Brands, in purporting to terminate the sub-licence, was motivated 
by bad faith, it was expressly acknowledged by Finkelstein J that the good faith 
argument was not one that he was bound to consider: at [60]. 

50  In Edensor Nominees Pty Ltd v Anaconda Nickel Ltd [2001] VSC 502, [190] Warren J 
found a breach of the implied duty of good faith but no loss or damage was made out.  
As discussed at 6.3.4, in Softplay v Perpetual [2002] NSWSC 1059 the plaintiff 
successfully sought an interlocutory injunction based, in part, on an allegation of a lack 
of good faith by the defendant landlords.  In ACD Tridon Inc v Tridon Australia Pty Ltd 
[2003] NSWSC 1014, [120]-[122] in refusing leave to appeal, Smart AJ opined that it 
was open for an arbitrator to have found that action designed to rid a party of onerous 
obligations under a long-term distribution agreement constituted a lack of good faith. 
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The facts and result in Burger King51 have been discussed.52  The facts 
and result in Automasters Australia Pty Ltd v Bruness Pty Ltd53 were also 
discussed previously.54  In that instance, the breach of an express (rather 
than implied) obligation of good faith55 arose out of a franchise 
relationship.  As further discussed,56 in Bamco Villa Pty Ltd v Montedeen 
Pty Ltd; Delta Car Rentals Aust Pty Ltd v Bamco Villa Pty Ltd57 breach of 
the implied term of good faith invalidated Montedeen’s termination of the 
franchise agreement.58  In all these instances,59 the franchise agreements 
concerned were relational commercial contracts.60 
 
Although based, in part, on a lack of good faith under s 51AC of the 
Trade Practices Act 1974 (Cth), rather than common law good faith, the 
decision in Australian Competition & Consumer Commission v Simply No-
Knead (Franchising) Pty Ltd61 warrants further mention.62  For present 
purposes it is significant that the importance of the franchisor-franchisee 
relationship was expressly recognised by Sundberg J when discussing 
the franchisor’s conduct in competing with the franchisees: 
 

This conduct was calculated to damage the franchised businesses, in the sense 
that SNK must have known it would damage them.  It was inconsistent with a 
proper relationship between franchisor and franchisee, and demonstrated a lack 
of good faith on the part of SNK within factor (k).63  (Emphasis added) 

 
Finally, arising from a commercial lease context, the facts and result in 
Atma Investments Pty Ltd v The Astor Pty Ltd (RLD) (No 2)64 have also 
been discussed.65 
 
What these decisions illustrate is that final relief for breach of an implied 
term of good faith in contractual performance and enforcement has only 
been granted in the context of commercial contracts that would be 
characterised as relational in nature.  The decisions reviewed do not 
reveal a single instance where a successful good faith claim has arisen 

                                                           
51  [2001] NSWCA 187. 
52  See above 5.1. 
53  [2002] WASC 286. 
54  See above 3.1.5.3. 
55  Similarly, in Thiess Contractors Pty Ltd v Placer (Granny Smith) Pty Ltd (2000) 16 

BCL 255 a breach of an express (rather than an implied) obligation of good faith was 
found. 

56  See above 6.2.4. 
57  [2001] VSC 192. 
58  Mandie J also considered that the franchisor had engaged in unconscionable conduct by 

terminating the franchise agreement.  However, the primary conclusion was that the 
termination was ineffective due to breach of the implied term. 

59  In Burger King [2001] NSWCA 187 the Development Agreement in question was 
entered as part and parcel of an existing franchisor-franchisee relationship. 

60  See above 4.1.1. 
61  (2000) 178 ALR 304. 
62  For the facts of this decision, see above 3.1.5.3. 
63  Australian Competition and Consumer Commission v Simply No-Knead (Franchising) 

Pty Ltd (2000) 178 ALR 304, [46]. 
64  [2004] NSWADTAP 11. 
65  See above 6.3.4. 
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from a discrete commercial context.  This is consistent with the relevance 
of commercial contractual context66 and the need to distinguish discrete 
commercial contracts (where an adversarial model is appropriate) from 
relational commercial contracts (where a cooperative model is 
appropriate).  The consistency of these decisions with the proposed 
model is also indicative of the satisfaction of the third and final 
benchmark. 
 
As noted in chapter one,67 the selection of any benchmark is an arbitrary 
process.  However, given the general application of the first benchmark to 
the development of any doctrinal proposition68 and the particular 
relevance of the second and third benchmarks to the development of a 
doctrinal proposition associated with the implied obligation of good faith in 
commercial contractual performance and enforcement,69 it is hoped that 
the satisfaction of all three benchmarks demonstrates the need for 
serious consideration of the proposed model.  The proposed model is 
also consonant with a number of recent decisions where the need to 
consider the commercial contractual context, and, in particular, its non-
homogenous nature, has been judicially recognised.70 
 
One final comment should be made concerning the proposed model.71  
Although one particular aspect of Ian Macneil’s essential contract theory, 
the discrete-relational contractual continuum, provided a key insight in the 
development of the proposed model, the significance of relational 
contract theory generally must not be overstated.  Consistent with the 
recognition that there is no generally recognised theory of contract law,72 
it has not been posited that relational contract theory transcends a host of 
other contract law theories.73  Rather, it has been posited that the 
proposed model, based on approach three, is to be preferred to the other 
possible approaches74 as, unlike the other approaches, the proposed 
model can be seen to satisfy all three selected benchmarks.75 
 
9.2 Research Significance, Benefits and Future Implications 
 
At the conclusion of a research project it is appropriate to reflect upon the 
significance of the research, the benefits of the research and the 
implications for further research. 
 
                                                           
66  See above 5.4.1. 
67  See above 1.5. 
68  See above 1.6.1. 
69  See above 1.6.2 and 1.6.3. 
70  See above 5.4.1.3. 
71  Consistent with a limitation referred to in 1.7 above. 
72  J Gordley, The Philosophical Origins of Modern Contract Doctrine (1991) 230 as 

referred to by Peter Benson (ed), The Theory of Contract Law: New Essays (2001) 18. 
73  The difficulties inherent in making any suggestion that a particular jurisprudential theory 
 transcends any other theory have been previously noted, see above 1.5. 
74  See above 1.4. 
75  The deficiencies of approach two were considered in chapter five.  For evaluation of 

approaches one, four and five, by comparison to the three selected benchmarks, see 
above 8.2.1, 8.2.2 and 8.2.3 respectively. 
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Significance of the Research 
 
The multiplicity of unresolved issues catalogued in this research76 
substantiates Carter and Stewart’s description of the implied requirement 
of good faith in contractual performance and enforcement as the most 
important unresolved issue in Australian contract law.77  The question 
may reasonably be posed: Should this issue be left to the legislature? 
 
As noted by Finn J, although not without international precedent,78 the 
possibility of a uniform Australian legislative response to the issue of 
good faith would not appear to be great.79  The judiciary must continue to 
grapple with the issue.  As shown in this research, the number of 
commercial disputes involving good faith claims continues to escalate.80  
In these circumstances, it seems likely that the High Court will be forced 
to confront the good faith challenge sooner rather than later.  Given the 
judicial division apparent in the lower courts,81 the High Court’s guidance 
is undoubtedly required.  For these reasons, the research project is both 
timely and of considerable significance. 
 
The Benefits of the Research 
 
For all its apparent complexity, the research suggests a way through the 
commercial good faith maze.  If the High Court explicitly accepted the 
view most commonly prevailing in a number of lower Australian courts, 
that the underlying basis of the good faith obligation is reasonable 
expectations, rather than community standards or the like,82 it would 
simply represent the adoption of a doctrinal approach in accordance with 
a generally recognised trend or movement in the law, if not the 
continuation of a longstanding theme.83  In a similar manner to ‘doing the 
right thing,’84 an obligation of good faith, explicitly based on reasonable 
expectations, may be more readily understood by people in commerce85 
and, if confined to the class of relational commercial contracts, would be 

                                                           
76  See above 1.3. 
77  J W Carter and A Stewart, ‘Interpretation, Good Faith and the “True Meaning” of 

Contracts: The Royal Botanic Decision’ (2002) 18 JCL 182, 190. 
78  A good faith model has been implemented by legislation in Israel.  See N Cohen, ‘The 

Effect of the Duty of Good Faith on a Previously Common Law System: The Experience 
of Israeli Law’ in R Brownsword, N Hird and G Howells (eds), Good Faith in Contract: 
Concept and Context (1999) 189-212 as referred to by Yee, above n 15, 228 (footnote 
258). 

79  Finn J, ‘Good Faith and Fair Dealing and ‘Boats Against the Current’’ (Paper presented 
at the Second Biennial Conference on the Law of Obligations, Melbourne, 16 July 2004) 
11. 

80  See above 1.2. 
81  Ibid. 
82  See above 3.2.1. 
83  See above 1.6.1. 
84  To adopt the wording of one commentator: N C Seddon, ‘Australian Contract Law: 

Maelstrom or Measured Mutation?’ (1994) 7 JCL 93, 94. 
85  Consistent with the admonition that the law should be concerned not to surprise business 

people, Seddon notes that where a standard in based on common experience and 
reasonable expectations it is not difficult to know what to do: ibid, 104, 110. 
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consistent with empirical evidence of commercial contractual behaviour.86  
Although the decisions that were examined at lower judicial levels are 
largely consistent with reasonable expectations shaping the content of 
the implied good faith obligation87 and the potential for contractual 
exclusion of the implied obligation,88 explicit recognition of this underlying 
basis would provide much needed clarity for commercial parties and their 
advisors. 
 
It is suggested that the adoption of the proposed model would have 
nothing to do with ‘commercial good samaritanism’ or ‘judicial 
moralism.’89  For the reasons that have been outlined, the implied 
common law obligation of good faith is not tantamount to an obligation to 
act reasonably in contractual performance and enforcement90 and should 
not be equated with a fiduciary standard.91  Nor is the implied good faith 
obligation co-extensive with equitable or statutory unconscionability.92  
Understood in this light, commercial contract law would still be 
fundamentally about achieving one’s own ends, but those ends would be 
‘understood largely in terms of the context out of which they arise’93 and 
the reasonable expectations engendered by that commercial context. 
 
A good faith model is required that will provide a degree of certainty for 
commercial players.  For the reasons that have been outlined, the 
proposed model satisfies the selected benchmarks and may provide the 
most satisfactory resolution of the competing claims and tensions that 
presently bedevil the commercial good faith debate in Australia.  Although 
it remains speculation, the fact that the proposed model can be seen to 
accord with strict doctrinal requirements94 may be attractive to the current 
High Court.  The narrower width of the model, by comparison to other 
certain other approaches,95 may also be attractive.  In particular, the 
proposed model could be attractive to those members of the High Court 
who may harbour concerns about the ‘far-reaching’96 implications of wider 
approaches and their possible adverse impact on economic freedom.97 
 
 
 
 
 
                                                           
86  See above chapter four. 
87  See above chapter six. 
88  See above chapter seven. 
89  O’Byrne, above n 14, 76 citing the language used by Kelly J in Gateway Realty Ltd v 

Arton Holdings Ltd (1991) 106 NSR (2d) 180, 197. 
90  See above 3.3. 
91  See above 3.4. 
92  See above 3.5. 
93  To adapt the words of Feinman, above n 22, 739. 
94  See above 2.2.1. 
95  Namely approaches one and two as identified at 1.4 above. 
96  To adopt the words of Callinan J in Royal Botanic Gardens and Domain Trust v South 

Sydney Council (2002) 186 ALR 289, 327. 
97  Royal Botanic Gardens and Domain Trust v South Sydney Council (2002) 186 ALR 289, 

312 (Kirby J). 
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Implications for Further Research 
 
One of the stated aims of this research was to posit a preferred 
commercial good faith model from the variety of approaches identified.98  
In accordance with the research limitations identified in chapter one, it 
was not the aim of this research to explore of the workings of the 
proposed model as it may later be applied across the full variety of 
commercial contractual circumstances that may confront the judiciary.99 
 
The proposed model is not suggested to be a universal panacea.  If 
adopted, as with any new proposal, it is accepted that difficulties in 
implementation will arise.  While certain members of the judiciary have 
shown familiarity with the concept of a relational commercial contract,100 
jurisprudence will need to develop over time as to the key indicia or 
attributes of a commercial contract that is relational in nature.  While in 
the majority of cases it should be apparent whether a particular 
commercial contract falls within the class or not, inevitably there will be 
difficulties in application, particularly at the margin.  While problems of 
application are not new to the judiciary, these areas may usefully form the 
basis of later research investigation. 
 
For the moment, however, the challenge is at large for the High Court. 

                                                           
98  See above 1.5. 
99  See above 1.7. 
100  See above 5.4.1.3. 
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