
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

DO WE NEED  
PARTNERING CONTRACTS? 

 
 

A paper based on a talk given to a meeting  
of the Society of Construction Law  

in Cardiff on 23rd May 2002 
 
 
 

Rudi Klein 
 

September 2002 
 
 
 
 
 
 
 
 
 
 

www.scl.org.uk 



 

 1 

DO WE NEED  
PARTNERING CONTRACTS? 

 
 

Rudi Klein 
 
 
 

Perhaps one of the most significant changes in the construction industry in 
recent years has been that the debate has moved on from contracts or 
contractual conditions to relationships.  It is beginning to dawn upon the 
industry that improving relationships has a much greater chance of securing 
improved performance than developments in contracts or contractual 
conditions.  Studies carried out in the United States by the Construction 
Industry Institute at the University of Texas suggest that the forms of contract 
in use have had little impact on the performance of projects.  This may be due 
in part to the fact that they are outdated and do not reflect current 
relationships: 

Contract writers must realise that it is impossible to manage today’s 
construction using yesterday’s contracts.1  

The theme was taken up by the Agile Construction Initiative2 report to HM 
Treasury in October 1998: 

What is more important is the existence of a common understanding [my 
emphasis] of the basis [my emphasis] of any agreement between two or 
more parties.  It is through the conduct of partnering that common 
understanding can be reached between two or more companies.  
[Construction Industry Institute] studies show that this understanding, a 
much less tangible factor than the contract type, has a much greater 
effect upon project performance.3 

Those responsible for drafting construction contracts are driven by the twin 
urges of laying off as much risk as possible and creating as much of an open 
ended liability as is legally feasible, rather than a desire to improve 
performance (if such is possible within the limits of the contract).  This is not 
intended to be a criticism of those who draft contracts.  Construction contract 
drafting is, by and large, simply a reflection of the prevalent measure of 
success within the industry’s corporate structures, which is primarily based 
upon the degree to which risk has been transferred away from one’s own 
commercial entity.  Unless this reality is fully appreciated, partnering 
arrangements are also unlikely to reflect any desire for change and, therefore, 

                                                 
1 University of Illinois Research Project 1986.   
2   The Agile Construction Initiative is a research unit at Bath University. 
3 Agile Construction Initiative Report, October 1998. 
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will simply constitute a set of good intentions and little else.  This appeared to 
be the position in Birse Construction Ltd v St David Ltd.4 

Birse had agreed to construct a number of luxury apartments in the Cardiff 
Bay area for St David.  The parties had decided that they would work together 
within a partnering relationship.  They agreed a partnering charter and under 
the heading of ‘Relationships’ they agreed to ‘promote an environment of 
trust, integrity, honesty and openness’.  The charter was signed at a team 
building seminar attended by the representatives of the parties.  The team 
building seminar had little impact.  In just over a year, Birse had issued 
proceedings against St David for monies owed on a quantum meruit.  Birse’s 
argument was that the work was carried out on the strength of a letter of intent 
but no contract was actually made.  Birse was, in fact, primarily intent on 
avoiding a possible deduction for liquidation damages.  St David argued that 
there was a contract incorporating the JCT with Quantities Form of Contract, 
1980 edition.5  This contained an arbitration agreement and therefore the 
proceedings should be stayed to arbitration.   

Whilst it was recognised that the partnering charter was couched in very 
aspirational terms, the fine words did not appear to matter when the parties 
were faced with the first real test of their relationship.  What had gone wrong 
in the relationship between Birse and St David?  It seems that, from the outset, 
there was little inclination to resolve differences other than going all the way – 
that is, to the courts.  From the first instance judgment in the case there are few 
clues (not surprisingly) as to the reasons for the collapse of the relationship.  
For the most part we can only guess.  The charter was only for the duration of 
the project, it was not intended to constitute a long term relationship.  Contrary 
to the statements agreed in the partnering charter, there appeared to be poor 
communication between the parties, as evidenced by the lack of understanding 
that each party had of the other’s position.  All in all the relationship between 
the parties had not differed significantly from the more usual ‘adversarial’ 
relationship.   

The Birse case also highlighted the impact of partnering charters – usually 
intended not to be legally binding – upon the contractual arrangements which 
the parties entered into (or purported to enter into).  His Honour Judge 
Humphrey LLoyd QC, at first instance, was of the view that a partnering 
charter could: 

First, affect issues concerning the formation of the contract: 

… although it was clearly envisaged that formal contract documents 
would be drawn up and executed by both parties, there was never an 
agreement that there would be no binding contract between the parties 
unless and until those documents had been prepared and executed.  I 
have little doubt that the parties considered that the ‘partnering’ 
arrangement that they had made, as exemplified by the Charter, made it 

                                                 
4  Birse Construction Ltd v St David Ltd, unreported 12th February 1999, TCC; 1999 

CILL 1494. 
5 Standard Form of Building Contract, Private with Quantities, 1980 edition, Joint 

Contracts Tribunal. 
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unnecessary.  People who have agreed to proceed on the basis of mutual 
cooperation and trust, are hardly likely at the same time to adopt a rigid 
attitude as to the formation of the contract.6 

Secondly, affect any discretion given to an arbitrator or the court to open up, 
review and revise certificates: 

Even though the terms of the Charter would not alter or affect the terms 
of the contract (where they are not incorporated or referred to in the 
contract or are not binding in law in their right) an arbitrator (or court) 
would undoubtedly take such adherence to the Charter into account in 
exercising the wide discretion to open up, review and revise, etc which is 
given under the JCT Conditions.7   

Partnering charters could, therefore, have unintended consequences for the 
underlying contractual arrangements.  This is more likely to occur where the 
contractual conditions are of the more adversarial variety such as JCT 
contracts or clones thereof.   

In a paper prepared for the National Audit Office’s report, Modernising 
Construction, Professor Norman Fisher and Dr Stuart Green of Reading 
University’s Department of Construction Management and Engineering state:  

The sort of changes needed successfully to introduce … partnering are 
not brought about by forms of contract, bureaucratic procedures or 
structures alone.8     

In their paper Norman Fisher and Stuart Green analysed the literature on 
partnering to date and concluded that, partnering is still an ‘imprecise and 
inclusive concept, capturing within it a wide range of behaviour, attitudes, 
values, tools, techniques and practices’.9   

However, the practical experience of partnering in the industry suggests that 
the following are the key characteristics of partnering relationships: 

• trust; 
• team working;  
• no blame culture; 
• transparency (especially in relation to costs, risk allocation and 

sharing); 
• integrated delivery teams involved from the earliest stage of the 

project; 
• long term relationships; 
• continuous improvement, using performance measurement systems. 

                                                 
6 See note 4, 1999 CILL page 1497. 
7 See note 4, 1999 CILL page 1497. 
8 Professor Norman Fisher and Dr Stuart Green, ‘Partnering and the UK construction 

industry the first ten years – a review of the literature’, Appendix 4, Modernising 
Construction, Report by the Comptroller and Auditor General, National Audit Office, 
11th January 2001; available on www.nao.gov.uk. 

9 See note 8, page 60. 
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Practical experience suggests that the partnering arrangements are most 
successful where there is an involvement of key members in the delivery team 
(including consultants, contractors and manufacturers), working in a 
collaborative way to further the business needs of clients and the 
‘stakeholders’ (eg customers and occupiers).  Above all else, trust is ‘the 
cornerstones of successful partnering’.10 

We are involved from the concept stages of projects which ensures that 
all parties work as a team, all problems whether financial or technical are 
resolved as a team – openness being paramount.11 

All members of the Partnering Team should be selected at the earliest 
opportunity in order to ensure an integrated approach to design and 
development, to finalisation of the supply chain and to agreement of 
robust and transparent prices.12   

Contracts reflecting traditional procurement patterns are generally unsuitable 
for partnering because they do not allow for integrated delivery but, rather, 
perpetuate hierarchical levels of contracting and fragmentation.  There are also 
other reasons for such contracts being unsuitable for partnering.  They often 
comprise lump sum pricing which, because it does not provide cost 
transparency, leads invariably to lowest price tendering and the inevitable 
claims.  In fact, the ethos of traditional contracts – especially the JCT forms – 
reflects the negative assumption that there will be failure of performance 
making it necessary to have procedures and an array of sanctions to deal with 
this.    

Very few (if any) lawyers ask the question: ‘To what extent will this particular 
set of contract conditions add value to a project?’  And even more pertinent: 
‘What value do such conditions add to the partnering process?’  Reference has 
often been made to Sir John Egan’s suggestion in Rethinking Construction 
that, in this context, contracts are not appropriate.13  This may be a bridge too 
far even where the relationship is long term and there has been complete 
openness and trust between the parties.  The recent case of Baird Textile 
Holdings Ltd v Marks & Spencer plc14 is extremely relevant in relation to this 
point.   

For over 70 years, the relationship between Marks & Spencers (M&S) and its 
suppliers was governed by the principle of ‘partnership’.  Sir Richard 
Greenbury, who retired as chairman and chief executive of M&S in 1999, 
described this as follows: 

The special partner relationship which M&S developed with all its 
suppliers of goods and services was, from its inception some 70 years 

                                                 
10 See note 8, page 61. 
11 Specialist engineering contractor quoted in draft BSRIA Partnering Toolkit, 2002. 
12 Procurement through Partnering, 20 Frequent Questions Answered, Housing Forum, 

June 2001. 
13 Rethinking Construction: the Report of the Construction Task Force to the Deputy Prime 

Minister, Department of the Environment, Transport and the Regions, July 1998 (the 
Egan Report). 

14 Baird Textile Holdings Ltd v Marks & Spencer plc, unreported, 29th June 2000, QBD; 
2001 EWCA Civ 274, 28th February 2001, CA (available on www.bailii.org).  
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ago, a cornerstone principle of the company.  Furthermore, it was at the 
very heart of the way we did business with our suppliers and a 
fundamental part of that philosophy was that M&S was going to carry on 
doing business with the manufacturer season after season, year after 
year.  Continuity of production into the foreseeable future was the basis 
of all discussions and negotiations.  Indeed, it was clearly understood 
that once a major supplier to M&S, always a supplier – unless the 
manufacturer’s performance was considered to be poor in which case 
high level meetings would be arranged to discuss the situation.15 

Baird had been supplying garments to M&S for 30 years.  The value to Baird 
of the business with M&S ranged between 30% and 40% of its total turnover.  
Its production for M&S was geared to supplying clothing for the 
spring/summer and the autumn/winter seasons.  The relationship between the 
companies was extremely close with regular discussion and consultation on 
sales, design, technology, quality and logistics.  The relationship was 
characterised by flexibility, with arrangements always subject to change or 
further developments.   

However, this relationship turned sour when M&S, faced with declining sales, 
terminated the relationship with Baird on 19th October 1999.  M&S made 
clear that they would not be placing further orders with Baird as from the end 
of the current production season.  Within a few weeks Baird had commenced 
proceedings against M&S.  Baird argued that M&S was in breach of contract.  
Although there was no express contract, a contract was to be implied from the 
conduct of the parties in working closely together in a business relationship 
over a number of years.  The essence of such contract was that Baird had 
agreed: 

• to supply M&S with clothing year by year on a seasonal basis; 
• that M&S be closely involved in the design and manufacture of the 

clothing to be supplied; 
• to establish and maintain a workforce and manufacturing capacity 

sufficient to meet and be responsive to M&S’s continuing 
requirements; 

• to further the interests of M&S; 
• to deal with M&S in good faith and reasonably, having regard to the 

objective of the relationship. 

M&S had agreed: 
• to continue the relationship on a long term basis, the relationship to 

be terminable only upon the giving of reasonable notice; 
• to acquire clothing from Baird in quantities and at prices which in all 

the circumstances were reasonable; 
• to deal with Baird in good faith and reasonably, having regard to the 

objective of the relationship. 

Baird argued that in the circumstances, the period of reasonable notice of 
termination should not be less than 3 years.  It therefore claimed £38.5m for 

                                                 
15 See note 14, Court of Appeal judgment, paragraph 3. 
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lost profits over that period and reimbursement for anticipated expenditure of 
£15.1m.   

As an alternative to the contractual claim, Baird argued that it had another 
claim arising from the fact that M&S’s conduct in establishing and 
maintaining the relationship with Baird had induced the latter to believe that 
the relationship was long term and could only be terminated upon the giving 
of reasonable notice.  Baird had relied upon this belief in developing its 
business in such a way that it was highly responsive to M&S’s demands.  
Therefore, it would be unjust and inequitable to allow M&S to act 
inconsistently with such belief.  Putting it rather more technically, M&S 
should be estopped from denying that the relationship with Baird could only 
be terminated by the giving of reasonable notice. 

In the High Court, M&S applied for summary judgment against Baird on the 
ground that it had no reasonable prospect of succeeding on either claim.  Mr 
Justice Morison dismissed the claim insofar as it was based on contract and 
directed that it should proceed to trial insofar as it was based on the estoppel 
claim.   Each party appealed to the Court of Appeal from that part of the High 
Court’s Order which was against it.   

The Vice Chancellor, Sir Andrew Morritt, began with the contract claim.  A 
contract would only be implied if it was necessary to do so.  If the parties 
would have acted in exactly the same way without a contract, the law would 
not imply a contract by conduct.  This was fatal to Baird’s claim, especially 
since it had stated in its pleadings that it had accepted the absence of an 
express contract to allow for greater flexibility in their relationship.  
Furthermore, even if a contract could be implied, the obligations were too 
uncertain.  The alleged obligation on M&S to acquire clothing from Baird was 
extremely vague because there were no objective criteria by which a court 
could assess what was reasonable either as to quantity or price.  Such a lack of 
certainty also confirmed the absence of clear evidence of an intention to create 
a legal relationship. 

The Vice Chancellor then dealt with the arguments concerning estoppel.  
Baird’s claim was that M&S was estopped from denying that the relationship 
could only be terminated by giving reasonable notice.  In his view, English 
law did not allow for the enforcement of such obligation in these 
circumstances unless it was a contractual obligation.  Estoppel was primarily a 
defence available to a party which had been unfairly prejudiced (and had 
suffered financial loss) following reliance upon a statement or state of affairs 
made or induced by the other party.  It was a ‘shield’ and not a ‘sword’.   

In summary, Baird had no real prospect of success in going to a full trial on 
either the ‘contract’ or ‘estoppel’ issue.  The business cost to Baird of M&S 
terminating the relationship was substantial.  This was a very expensive 
lesson.  Lord Justice Mance in the Court of Appeal summed up the position: 

It is evident that Baird felt, quite rightly, that it had achieved a long and 
very close relationship, an informal business ‘partnership’ with M&S, 
and that it could, as a practical matter, rely on this and on M&S’s 
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management’s general goodwill and good intentions.  But managements, 
economic conditions and intentions may all change, and businessmen 
must be taken to be aware that, without specific contractual protection, 
their business may suffer in consequence.  I do not think that the law 
should be ready to seek to fetter business relationships, even – and 
perhaps especially – those as long and as close as the present, with its 
own view of what might represent appropriate business conduct, when 
the parties have not chosen, or have not been willing or able, to do so in 
any identifiable legal fashion or terms themselves.16  

Following the M&S case, it would be folly not to consider contracts for 
partnering.  Partnering arrangements should be wrapped up in some 
contractual cloth.  But what should be the scope and content of such contracts?  
We should be considering how best contracts can advance the arrangements 
that have been put in place by the parties.  It is questionable whether there is a 
need for standard conditions of contract even where options are made 
available to suit the parties’ circumstances.  The culture of partnering would 
generally presuppose that a team has been established and there has been an 
open discussion about critical issues such as risk-sharing, scope of 
responsibilities, budgets, actual costs, payment terms, margins, incentivisation, 
time and quality.  The process of contracting within partnering should be 
regarded as organic and evolutionary.  Rather than being presented with a 
standard form representing a contractual fait accompli, contracts in this 
context should reflect the conclusions of the team in relation to the matters 
already referred to. 

Arguably, the contract conditions need only be drafted on the one or two sides 
of A417 since they only need to endorse the supporting documentation which 
should deal with, inter alia, the following:18 

• risk sharing arrangements; 
• scope of responsibilities and scope of the works; 
• procedures for dealing with matters such as open-book accounting, 

performance measurement systems,19 information 
flow/communication and resolution of differences.   

Clarity in relation to these matters is absolutely essential in fostering openness 
and trust.  If the members of the team are clear about what is expected of each 
other this can only foster cooperation and collaboration.  Relationships break 
down because of the absence of this necessary clarity.  It should not even be 

                                                 
16 See note 14, Court of Appeal judgment, paragraph 76. 
17 Contractual conditions for the construction of nuclear submarines are extraordinarily brief 

compared to the length of conditions in construction contracts.  
18 The contract conditions can be the same for each member of the team although the parties 

will, of course, be different.  This will save on the transaction costs resulting from having 
different contract conditions.  

19 The contract should identify the performance measurement system to be adopted.  
Contract writers should be cautioned against converting key performance indicators (such 
as the headline KPIs published by the Movement for Innovation) into contractual 
obligations.  They are intended as indicators to establish whether there is a positive trend 
towards performance improvement. 
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necessary to provide multi-party contracts to bind the team together.20  Rather, 
the team is bound together through the opportunities it has had to freely and 
openly confront the issues that have to be addressed.  The key issue to be 
addressed is risk. 

Thus the contract must create a regime in which risk is shared as opposed to 
simply allocated.  Allocating risk, no matter how carefully done, does not 
prevent the protective and defensive stance that is currently endemic in the 
industry.  In an integrated team, while the management of the risk should be 
allocated amongst the team to whoever is best placed to manage it, the risk 
itself should be properly and fairly shared.  Then the team has a real chance of 
becoming a true team.21   

If teamworking and trust are to be achieved, this will not be through contracts.  
There is often an assumption in the industry that people can easily transfer to 
and fro between behaviour based upon adversarial contracting and 
confrontation, to cultures embracing ‘full-blooded’ teamworking.  A longer 
lasting change in culture, embracing collaborative working and cooperation 
does, however, require a certain ‘infrastructure’.   

Work is already proceeding within the Strategic Forum for Construction on 
devising policies of project insurance to underwrite the team rather than 
individuals.  Such policies will embrace professional indemnity policies, 
contracts works insurance and, possibly, aspects of product liability insurance.  
Apart from the considerable savings that would be achieved through 
substantially reducing the number of policies relating to – often – the same 
risks, project insurance will help create the necessary environment for 
teamworking.  Individual policies of insurance are, by their very nature, 
disruptive to the idea of teamwork.   

In this context there is scope for improving the payment processes to 
encourage teamworking.  Traditional payment processes involving the flow 
(or not, for that matter) of funds through one or two members of the team are 
potentially divisive and not necessarily conducive to establishing the 
necessary trust.  There is another way.  The funds for the project(s) should be 
secure and available to be drawn upon by members of the team according to 
arrangements to which they have agreed.  A similar approach has been 
adopted by a prime contractor working on one of the first prime contracts for 
the Defence Estates Organisation; all members of the team draw down their 
funds from the same bank account. 

Above all else, inclusion in the communication ‘loop’ is a necessary 
prerequisite for successful partnering.  Information technology is an essential 
tool in ensuring effective and efficient communication and transparency.  All 
members of the team should have access to a ‘window’, through which they 
                                                 
20 At a recent conference I asked a member of the audience his reasons for using a multi-

party partnering contract.  He responded that he used it to remind the ‘partners’ that they 
were members of a team.  My reaction was that using a contract to remind the parties that 
they were team members suggested that the team relationship was only ‘skin deep’.   

21 From a paper presented by Fiona Hammond, British Airports Authority, to the CIC’s 
Dispute Resolution Conference on 7th October, 1999.  
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are able to view progress on projects from day one.  Instant communication 
between all those involved in the team, including the client’s organisation, is 
the key to effective management of the team and team building.  Project 
portals are now available through the internet to provide this type of service.  
In the longer term, changing technology will be the key to firmly establishing 
team working.   

The history of manufacturing tells us that when technology changes, 
work changes and organisational structures have to change also.  
Information has linked engineering the product to re-engineering 
organisations.  Experience in the manufacturing industry has been that in 
order to take full advantage of the new technologies, the divisions that 
give structure to organisations have to be overcome or removed.22 

The prospect is that within the next ten to twenty years, off-site fabrication 
will reach such a level of sophistication that most site activity will be carried 
out under one roof or within a close network of supply chain relationships 
away from site.  By that stage, construction may become another sector within 
manufacturing industry.  Ultimately, longer lasting changes in the patterns of 
behaviour and culture in the industry can only be achieved through providing 
the necessary infrastructure to facilitate such changes.  The role of contracts 
will be to reflect or echo such changes.  In the meantime, the continued use of 
adversarial contracts within partnering, or even the use of multi-party 
contracts, may be indicative of the fact that there still remain substantial levels 
of distrust and mutual suspicion within the industry.   

 

 

Rudi Klein LLB(Hons)(Lond), CertEd, barrister, is Chief Executive of the 
Specialist Engineering Contractors Group and Visiting Professor of 
Construction Law at the University of Wolverhampton. 
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22 From a paper written in 1994 by John Bennett and Norman Fisher, Department of 

Construction Management and Engineering, University of Reading.  
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