
FORUM
Alternative Dispute Resolution Methods Used
in Alliance Contracts
J. S. J. Koolwijk
Researcher, Centre for Process Innovation in Building and Construction,
Dept. of Real Estate and Housing, Faculty of Architecture, Delft Univ. of
Technology, The Netherlands. E-mail: j.s.j.koolwijk@bk.tudelft.nl

Introduction

Relational contracting or relationship contracting arrangements
aim to minimize disputes by recognizing and developing common
interests among contracting parties. Project participants are en-
couraged to proactively manage and resolve conflicts and prob-
lems, targeting common objectives and reduced transaction costs
�Rahman and Kumaraswamy 2002�. One of the most recognized
modes of relational contracting is alliancing.

In an alliancing model, the parties effectively abandon tradi-
tional rights of action, other than in limited circumstances. Their
interests are aligned by a preagreed equitable sharing of risks and
rewards in such a way that the parties are stimulated to collabo-
rate to achieve maximum profit in relation to the delivered value
�Koolwijk and Vrijhoef 2005�. The parties take a no-blame ap-
proach to achieving successful project outcomes. Disputes are
proactively resolved to the mutual benefit of project participants.
This contributes to the philosophy of partnering, which holds that
performance in terms of cost, time, quality, buildability, fitness for
purpose and a whole range of other criteria can be improved
dramatically if participants adopt more collaborative ways of
working �Bennet and Jayes 1995, 1998; Bennet et al. 1996�.

To develop collaboration between the partners, relying only on
financial incentives is too simplistic. Open communications, as
well as supporting policies, systems, and practices are needed to
stimulate and maintain collaboration �Bresnen and Marshall 2000;
Koolwijk 2003�. In a project alliance, it is therefore important that
the best team is selected and that the team dynamics can be tested
before the full alliance agreement is signed.

Under the alliance contract, the project alliance is governed by
the project alliance board �PAB� where decisions need to be made
unanimously �Koolwijk 2003�. Daily issues are dealt with by the
project management team �PMT�. The PAB and PMT are both
made up of participants of all parties. They make decisions for the
best interests of the project without outside influence from the
actual employers.

To facilitate the spirit of the alliance as being one organization,
a Web-based extranet can help open up communications between
the partners. Facilitating the workers of the different partners in
one temporary office for the duration of the project can add even
more to the sense of working for one organization �Koolwijk
2003�.

As in any contract, disputes between the alliance partners dur-

ing a project are almost inevitable. To maintain the spirit of col-
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laboration within the alliance, these disputes should be dealt with
in a suitable way. The construction industry in the Netherlands
solves many disputes through the so-called Raad van Arbitrage
�council of arbitration�. The council members—who are brought
together by the Royal Institute for Engineers, the Association of
Architects and the Association of Contractors—acts as a legal
council to solve disputes on construction projects.

The partners in a construction project working under a project
alliance agreement should look for ways other than the council of
arbitration or other legal routes to solve its disputes, because
using the legal route could harm the spirit of the alliance organi-
zation. The collaboration between its partners could fade, which
ultimately may harm the project’s outcomes and profits of all
partners. Alternative dispute resolution �ADR� can aid the partici-
pants in finding solutions for their disputes while conserving their
relationship. This process will help protect the outcome of the
project.

This paper first provides an overview of dispute-resolution
methods that can be applied within building contracts. Then the
writer reviews the ADR methods applied in three project alli-
ances, two of which are from the Netherlands and one of which is
of Australian origin. Finally, the paper is summarized and con-
cluded with a direction for further research and development.

Alternative Dispute-Resolution Methods

Going to court over a dispute will harm the relationship between
the accused and the complainant. It also involves legal expenses.
Solving disputes by using an alternative method can be less costly
than going to court. Also, the alternative dispute-resolution meth-
ods can prevent the parties from falling into disagreement with
each other.

During the previous two decades, other methods have been
developed as convenient alternatives to resolve disputes. They are
called ADR methods �Cheung 1999�. Legal and alternative
dispute-resolution methods vary in such aspects as cost involved,
amount of preparation needed, binding level, and extent of hos-
tility between the quarrelling parties �see Fig. 1�.

The first ADR method is the prevention method. By stimulat-
ing collaboration and teamwork between the parties, most dis-
putes can be prevented. The project alliance delivery method, as a
relational contracting method, can in itself be seen as a method to
prevent disputes from occurring.

At the starting stages of a project alliance, the partners usually
spend a significant period of time reaching harmonious alignment
on the primary commercial arrangements �Ross 2003�. In this
process, they discuss the objectives of the project for reaching
agreement on the goals common to all of them, by which the
project risks are shared instead of holding one party mostly re-

sponsible �Jenkins 2003�. Teamwork and collaboration are further
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stimulated by the alliance agreement, in which the partners agree
to share the risks, losses, and profits.

However, prevention methods cannot fully prevent disputes
from happening. Alternatively, negotiation could be considered as
the next-level ADR method. In a negotiation, the quarreling par-
ties try to reach a suitable negotiated solution for the disputes
without any third-party involvement. Both parties can see this
ADR method as relatively cheap because it needs only a little
preparation.

If the parties cannot solve the dispute by negotiation, then
neutral advice or mediation can be considered. A neutral adviser
examines the dispute and advises the parties about a solution that
does not involve going to court. The adviser mediates when nec-
essary. Having a neutral adviser in a project for dealing with the
disputes causes some additional costs to the parties but should be
cheaper than a minitrial or lawsuit.

A minitrial or adjudication is the next level of ADR by which
the parties can solve their unresolved disputes. In a minitrial ar-
rangement, the partners of the alliance put a council together. This
council judges the dispute by reviewing the facts. The judgment
from the minitrial arrangement is a nonbinding resolution, which
means that the verdict has no legal status. The minitrial or adju-
dication method requires more preparation time, and the costs for
the council will be far greater than that for a neutral adviser. The
level of polarization between the accused and the complainant
will also rise when a minitrial is being applied.

A legally binding decision can be targeted from the “council of
arbitration” �or the previously mentioned Raad van Arbitrage in
the Netherlands�. In this legal dispute-resolution method, the
independent council reviews the dispute, interviews the parties
involved and decides which party will win, leaving one of the
parties frustrated. When the dispute has reached the level in
which the council of arbitration could recommend a decision, the
relationship between the parties is moving toward an adverse
level.

Both parties need to prepare well for approaching the council.
Experts, lawyers, and eyewitnesses can be involved in this
dispute-resolution process. The council itself will have to go
through great amounts of work, for which it is paid accordingly.

Fig. 1. Legal and alternative dispute reso
The final step on the dispute-resolution ladder is a lawsuit over
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the dispute. In this method, a judge decides about the outcome.
The costs are very high and cover the expenses for the court and
the lawyers who represent the case. The relation between the
accused and the complainant will, most times, be permanently
damaged.

The Acton Peninsula Alliance

The Acton Peninsula Alliance was formed for the construction of
the National Museum of Australia in the city of Canberra, Aus-
tralia. In the Acton Peninsula Alliance, the partners have agreed to
use a no-blame clause to prevent disputes from ending up in court
�Koolwijk 2003�.

By using the no-blame clause, the alliance partners waive their
rights to go to court or arbitration over a dispute. Only when there
is an event of willful default by an alliance partner, can the no-
blame clause be bypassed �Gallagher 2000�. Willful default is a
clause commonly used in Australia, as described below:

Willful default means in relation to an Alliance Partici-
pant such wanton or reckless act or omission as amounts
to a willful default and utter disregard for the harmful and
avoidable consequences thereof, including without limita-
tion failure to pay within X days of demand moneys pay-
able pursuant to the terms of this alliance agreement, but
shall not otherwise include any error of judgment, mis-
take, act or omission, whether negligent or not, made in
good faith by that Alliance Participant or by any director,
officer, employee or agent of that Alliance Participant
�Gallagher 2000; Jenkins 2003�.

A remark that needs to be placed alongside this clause is
whether the party that has been accused of an act of willful de-
fault has indeed acted willfully. In the past, it was only a question
of pointing out the party that was responsible for the default;
however, it is now a question of which party is responsible for the
default and whether this default was the result of an act done in

methods �derived from Cheung �1999��
lution
good faith. This means that disputes in alliance contracts can
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result in a lawsuit that has to analyze the reasons for the default in
a more meticulous way than previously.

In the Acton Peninsula Alliance, no disputes were brought in
front of a court or brought for arbitration. All disputes were re-
solved within the alliance organization by the alliance board or
lower in the organization. The no-blame clause contributed
strongly to this outcome. Key people within the alliance have said
that if there had not been a no-blame clause, they would have
chosen the legal track, because in certain situations during the
project, they could not see how they were going to obtain finan-
cial value from the project and survive �R. Peters, an independent
observer on the National Musuem of Australia Project, quoted in
Lorenz �2003��. In the end, all partners survived and in fact
emerged with a good profit.

The Waardse Alliantie

In the case of the Waardse Alliantie, a railroad project in the south
of the Netherlands, the goal was to solve all disputes within the
alliance, but the road to arbitration was also kept open.

When a dispute came up, the Alliance Board tried to solve the
dispute through negotiations, a method that is comparable with
the way that disputes had to be resolved in the Acton Peninsula
case. The next step however was different.

In the case of the Waardse Alliantie, the next possible step in
resolving a dispute was to go through a minitrial, whether there
was willful default or not. A minitrial was judged by a council of
wise men who where brought together by the alliance partners.
The outcome of the minitrial was a nonbinding resolution on
solving the dispute �ProRail 2000�. This resolution was discussed
by the Alliance Board, which subsequently tried to solve the dis-
pute internally. If one of the alliance partners could not agree with
the nonbinding resolution, that partner could go to the council of
arbitration to seek a binding solution.

The dispute-resolution methods used in the case of the
Waardse Alliantie allow more room to step up to the council of
arbitration than the methods used in the Acton Peninsula Alliance
but also provide more possible ways to solve disputes beforehand.
Especially the use of the group of wise men who judge the dis-
pute independently and advise the alliance on solving the dispute
can transform a stalemate between the partners into a discussable
situation. Because of the way that the Waardse Alliantie was set
up, no disputes reached the council of arbitration �Buisman 2003�.

An interesting clause taken into the alliance agreement of the
Waardse Alliantie is the dissolution clause, as described in the
following �translated from Dutch�:

If one of the parties, even after summoning a reasonable
term, still remains in default to perform its obligations,
then all other parties are authorized to dissolve the agree-
ment by sending a written announcement to the other par-
ties” �ProRail 2000�.

The wisdom of putting such a dissolution clause into the final
alliance agreement, as done in this case, is questionable. When
setting up an alliance �during the interim alliance agreement�, all
parties involved place themselves in a vulnerable position. In this
phase of the alliance, a dissolution clause is advisable, because
the parties will have to build their trust in each other. If one of the
parties does not trust another party, it is better that this party be
able to leave the alliance early.

However, a distinction should be made in the final alliance

agreement. To protect an alliance from disintegration and having
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one of the parties withdraw from the alliance early, retaining the
right to cancel the agreement with the owner is advisable �Berg
2002�. Of course the main interest of the owner would be to
optimize the workings of the alliance.

The Petrochemical Installation Project

The next alliance case is a petrochemical installation project in
the Netherlands �for which details are not provided because of
confidentiality requirements�. In this case, an independent council
of wise men was inducted by the alliance partners to aid the
alliance in resolving its disputes. The main difference between
this case and that of the Waardse Alliantie is that this council
could provide a legally binding resolution. The relevant agree-
ment conveys the following �as translated from Dutch�:

For all disputes, this is the case if one of the parties sees
a certain situation, as a dispute, which cannot be solved
by negotiations between the complainant and the accused,
(those) will be settled by a binding resolution. This bind-
ing resolution will be produced by a group of four wise
men of which three are advisers of the fourth adviser, who
will deliver the final verdict” �NAP/DACE 1999�.

The ADR method applied in this case is more rigorous than the
one applied in the Waardse Alliantie, because after the negotia-
tions have failed there is no second chance to turn the tide.

On one hand, this binding-resolution method can be seen as a
disadvantage because the collaborating spirit of the alliance could
be damaged easily; but on the other hand, it can also deliver a fast
verdict that can ultimately contribute to the outcome of the
project.

There is, however, one condition to which this council has to
answer. Because the council verdict in this case delivers a binding
resolution, all alliance partners should agree on the members of
the council. If the alliance partners do not agree on the members
of the council before the project starts, a quarrel about the reso-
lution of a dispute could result in a battle about the integrity of the
council and ultimately the alliance.

Summary and Conclusions

The project alliance delivery method, as a form of relational con-
tracting, is in itself a way to prevent disputes from happening.
By having all parties working together in one temporary
organization—sharing all risks, profits, and losses—the project
alliance delivery method drives these parties to collaborate with
each other.

To develop collaboration between the parties, relying only on
financial incentives is too simplistic. Open communications, sup-
porting policies, systems, and practices are needed to stimulate
and maintain collaboration. They can be incorporated in relational
contracts, as in the types being developed for recent project alli-
ances in many countries, including Australia and The Nether-
lands, for example.

Despite the way the project alliance is set up, there is always a
possibility of disputes arising among partners of the alliance. To
protect the spirit of the alliance and the outcome of the project in
case of a dispute, it is important that appropriate ADR methods
are properly integrated into the alliance contract.

In the three presented cases, many different ADR methods can

be part of the project alliance agreement to keep the alliance
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parties working together to achieve the same goals. These ADR
methods have proved to be effective in preventing disputes from
reaching the court or the council of arbitration.

There are, however, clauses that can be part of an alliance
contract, that can cause problems in the future. A good example of
this is the willful default clause that was used in the Acton Pen-
insula Alliance. Because these clauses can pose a threat to future
alliances, these clauses should be closely reexamined and modi-
fied where needed to minimize potential problems.
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