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Introduction 

In England, I understand, there are problems with co-operation between the 
various professionals involved in construction work and in particular between 
designers and contractors who, if I understand correctly, do not easily work as 
partners.  We are facing similar problems in France.  Moreover, in order to 
protect the interests of small engineering firms faced with major international 
contractors operating in France, there is a legal obligation to separate the 
design and construction of public works.1  Indeed, the rules concerning public 
works prevent designers and contractors from entering into global contracts 
merging design and construction.2 

However, there is a derogation or exception to this rule whereby a public 
client may contract with a group of private partners, or – for infrastructure 
works only – with a single private person, for both the design and 
construction of works when the association between design and construction 
appears necessary for technical reasons.3  Nevertheless, this exception is 
restrictively interpreted by the French courts. 

Further, under a new law,4 that is supposed to bring about the simplification 
of administrative procedures, the government has issued an ordinance which 
permits a new form of public procurement contract which lies somewhere 
between a traditional public works contract and a concession.  This provides 
for the possibility of public procurement to be executed in a global way, 
including financing, construction and operation in a form similar to some PFI 
projects in England, in some circumstances.  Indeed, paragraph 6 of the 
enabling Act dated 2nd July 2003 provides that:  

The Government is allowed to create new forms of contracts signed by 
public authorities or private partners in charge of a public service 
mission for the conception, realisation, processing, exploitation and 
public plants financing or management and financing of services or a 
combination of these different missions. 

This new global form of contract is intended to ensure a unique but more 
efficient performance of the service to public authorities in order to reduce 
delays in the construction of projects and to benefit from economies of scale.  

                                                 
1  Law 1985-MOP dated 12 July 1985. 
2   Law 1985-MOP dated 12 July 1985 – Article 7. 
3  Law 1985-MOP dated 12 July 1985 – Article 18. 
4  Law 2003-591 dated 2 July 2003. 
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The discussion of this law in Parliament has however resulted in strong 
opposition from small contractors and engineering firms and the decree 
implementing the proposals, which is expected soon, might significantly 
reduce the impact of the new provisions.  

Already this upswing in the field of public private partnership (PPP) contracts 
has been minimised by a decision of the French Conseil Constitutionnel, dated 
27th June 2003.  Indeed, the decision suggests that the PPP contract should be 
regarded as a derogation to the ordinary law on public procurement because it 
should only apply to situations where there is a general interest at stake, such 
as an emergency condition or functional, technical or economical 
characteristics of a specific plant or service. 

Outside France, former French construction companies used to operate on a 
turnkey, design and build, lump sum basis and on other forms of global 
construction contract that incorporate the design as part of the main work and 
which therefore only leave the designers in the role of employee or 
subcontractor. 

I will not expand on those aspects of subcontracting or partnership between the 
various actors on the contractors’ and consultants’ side, which are mostly a 
matter of self defence of different professional groups in a shifting local and 
global environment, even if the question of the independence of the designers 
and architects has deep roots and is worth careful consideration as far as 
environmental safety and other human factors are concerned.  Rather, I will 
concentrate on the alliancing/partnering approach between the traditionally 
opposing and totally antagonist sides of the table: the owner and the 
contractors. 

I understand that various studies and practical experiments have been 
conducted on this side of the channel.  However I still have many questions 
with regard to the feasibility and effectiveness of such partnering/alliancing 
between two parties only concerned with the construction phase of an 
infrastructure and not with long term operations or relationships through a 
public/private partnership such as that found in PFI types of contract and with 
quite natural conflicts of interest in their buyer/purchaser relationship. 

The Channel Tunnel experience 

Many of you have had difficult experiences of adversarial behavior between 
contractors and owners.  For instance we have lived through the very 
adversarial construction of the Channel Tunnel (10 years ago).  More than a 
hundred engineers had been hired from an engineering firm by the owner 
(Eurotunnel) to check, but de facto permanently re-engineer and optimize, the 
design and the construction.   

It was the view of those representing the contractors that the owners did not 
co-operate.  Rather they unduly interfered with the contractors’ performance 
process at all stages and numerous legal cases and arbitrations followed.  The 
resulting decisions showed that we were not totally wrong in our 
interpretation of the situation.  Another interesting feature of the Channel 
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Tunnel project with regard to co-operation, was that on both sides, we noticed 
there was only collaboration between the French engineers working for the 
client and the contractors and the English engineers working for the client and 
the contractors.  This was probably because engineers of the same culture, 
even though they were working on opposite sides, were playing golf together 
in Folkestone or sharing the few acceptable (by French standards) restaurants 
in town and enjoying the social life of their native community. 

Another strange feature of the project was that the co-operation between the 
ten contracting companies on the TML contractors’ side was not always easy, 
since each consortium member only had a 10% interest in the project.  As a 
result, each contractor was a minority shareholder and did not always feel 
totally committed or minded to devote their best efforts to the success of the 
project.  Non-cooperation and adversarial behavior between the owners and 
contractors was probably a key factor in the delay and cost overrun of this 
huge project. 

Alliances and public contracts  

In France today a partnering or alliancing approach has been advocated, 
mainly by the Association of French International Contractors (SEFI).  This 
approach, according to SEFI, is a way to promote innovation, and competitive 
and transparent dialogue is the best system for complex projects.  Obviously 
good co-operation through partnering might enhance the smooth and efficient 
progress of the construction works, based on a trusting and open book 
approach following direct negotiations.  The fact that partnering requires 
intuitu personae and direct negotiations is obviously one of the major 
obstacles for the adoption of such partnering/alliancing technique in public 
works. 

In a civil law country, such a partnering/alliancing approach does not appear 
to be acceptable for public works, which are subject to the transparency and 
fair competition rules generally required by local administrative laws and 
European Union Directives.  As a result, the usual tender process must be 
used on significant contracts, except in very exceptional circumstances, and 
the existence of long standing co-operative relationships has never been 
accepted as a justified reason for an exception. 

Multilateral financing institutions, like the World Bank or EBRD, also do not 
usually favour direct negotiations.  In some countries, however, and in 
particular in the less developed countries like Laos or Cambodia in Asia, or 
Burkina Faso in Africa, where I used to work, there is no real choice.  No 
competition exists for difficult projects and these governments mostly rely on 
unsolicited proposals from contractors to develop feasibility studies for 
projects.  Some types of long term co-operation agreement and direct 
negotiation between contractors and local governments are often the only way 
to attract investors for the PPP type of contract.  But still contractors will put 
themselves forward for public works if financing is available. 

Experience shows that direct negotiation may take more time and be more 
costly than a regular tender process.  In such cases, the public authorities – in 
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the absence of any alternative offer – always seem to push their requirements 
beyond the usual commercially acceptable limits.  Perhaps the authorities 
justify their extreme requirements by a need to counter the social and political 
resistance inherent in such a direct negotiation process, which is often 
perceived as corrupt and ‘favouring friends’. 

Partnering and private contracts  

This, however, should not be the case when two private entities are involved, 
one as owner and the other as contractor.  A good example is a project 
finance deal where a private project company enters into a contract with an 
EPC contractor.   

Although such deals may be free of the complications sometimes created by 
public authorities, other problems may be caused by the fact that the 
construction company is often an affiliate of one of the shareholders of the 
special vehicle project company. 

Here again, experience proves that EPC negotiation may be even more 
difficult between members of the same group than with third parties.  For 
example, the negotiation of the Jorf Lasfar EPC contracts in Morocco 
between a project company owned partly by ABB and contractors who were 
all from the ABB group, took more than a year to finalise.  One of the most 
difficult aspects of the negotiation were the basic back-to-back provisions, 
which are usually standard in this type of deal.  Fortunately other 
shareholders, and especially the lenders, contributed hugely to resolving such 
internal group problems. 

This was indeed the case on the Channel Tunnel project where it was 
absolutely necessary for the lenders to ensure that the EPC contract was 
concluded at arm’s length and not in an over co-operative or collaborative 
way between affiliated companies.  At that time, the contactors were also 
Eurotunnel’s sponsors.  In fact, the banks requested the complete redrafting of 
the original EPC draft contract along the lines of the FIDIC contract for 
design and build. 

There are however examples where co-operation between owners and 
contractors in the private sector works.  The present trend towards the 
privatisation of many infrastructure works and utilities may be expected to 
increase this share of the market.  These examples are based on long term 
relationships of mutual confidence with or without the existence of a formal 
co-operation agreement, heads of agreement, memorandum of understanding 
or other contractual instrument. 

I understand that this is particularly the case in Japan where Japanese 
contractors are used to co-operating with their Japanese clients even on 
projects abroad.  For example, my client, a major Japanese contractor for the 
construction of a plant in France for a Japanese manufacturer, was primarily 
concerned not to disappoint his Japanese client and their long standing 
relationship.  He therefore preferred not to enter into the deal as a member of 



 

 5 

a consortium with other French contractors whose attitude appeared too 
aggressive towards the owner.   

Another interesting example in my experience is in the hotel field where a 
fast growing major international group has requested me to draft standard 
construction contracts and heads of agreement with selected construction 
companies.  Their objective is not to lose time in endless negotiations, long 
mobilisation periods, endless variation procedures and frequent disputes with 
contractors.  They have therefore decided to initiate long term co-operation 
with some contractors and to work on an open book and mutual trust basis. 
The selected contractors are therefore committed to commence work upon 
demand in any part of the world, based on agreed principles and general 
terms of agreement. 

In France, some construction companies (or rather engineering firms like 
GSE in Avignon), follow their clients to their industrial projects in all parts of 
the world.  For these industrial clients, this is a matter of externalisation or 
outsourcing of their construction works in the same way as other services, and 
it works well.  The company GSE is growing very rapidly, apparently to the 
satisfaction of their faithful clients. 

Conclusions 

So partnering and co-operation between owners and contractors also exists in 
France.  One of the major difficulties in civil law countries is to reconcile 
partnering with transparency and fair competition.  For public works, an 
initial tender process is required, which is not compatible with many long 
term co-operation agreements.  Between private parties, partnering for 
construction works is obviously easier to put in place, and it evidentially 
works in practice. 

Personally, however, I think that there will still be work for construction 
litigation lawyers for some time before peace, harmony and co-operation 
among all the partners involved in construction projects put the lawyers out of 
business. 

 

 

Bruno de Cazalet is a partner in Gide Loyrette Nouel in Paris and 
practices principally in the field of international engineering, construction 
contracts and project finance.  
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