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THE OBLIGATION TO CO-OPERATE: 
WHAT DOES THIS INVOLVE? 

 
 

Alan W Shilston1 
 

‘We live in an age of change – of change more rapid than 
has ever before been experienced by mankind.’ 

 
 

Introduction 

These were the opening words, which I echo as a text for this talk, of Lord 
Goff, member of the Appellate Committee of the House of Lords, in a 
presidential address delivered to the Chartered Institute of Arbitrators at its 
75th anniversary year conference in October 1990.  The construction industry 
in the UK is not exempt from exposure to the winds of change.  It is 
appropriate, therefore, to take stock and prepare ourselves to embark on a 
journey which may well be different from that course to which we are 
accustomed and which we have followed hitherto by traditional habit. 

My own credentials 

In preparing this paper, I have reviewed evolving patterns over the last 48 
years in the UK construction industry, for most of which I have been directly 
involved in its affairs.  Initially working as a civil engineer in the public 
sector, following army service engaged in overseas construction works, then 
as a senior civil engineer in a well-known central London firm of consulting 
civil engineers, since 1964 I have been an independent consultant on my sole 
account, acting in an advisory capacity and practising in the arbitration and 
reconciliation fields when opportunity presented.  During this latter advisory 
phase of my career I have been in and out of various contractors’ offices.  I 
have participated in hundreds of professional meetings and discussions, mostly 
in London, at the Institution of Civil Engineers (ICE) but also at other 
professional society gatherings.  I have also visited many construction sites 
during this period, asked many questions and kept notes of what took place on 
these diverse occasions. 

This is merely to provide background to the subject of the paper and to 
demonstrate that I am reasonably well equipped to take on board this 
reviewing task in an even-handed manner – not as promoter or upholder of the 
cause of any particular sectional interest within the construction industry, 
where attitudes inevitably tend to become polarised.  I have attempted in the 
paper to place on record the changes that I perceive have taken place during 
my career to date and offer some thoughts on what is currently taking place at 

                                                 
1 The author’s original paper has been edited into SCL’s current house style, and where 

necessary modified in detail to improve clarity; footnote text added by the editors, to 
update or amplify the points in the paper, is in square brackets. 



 2 

the interface between law and construction practice – the territory which I, as a 
founder member, believe the Society was set up to monitor and investigate. 

Co-operation as an implied contract term 

In the 1960s, as a lecturer, Donald Keating first instilled into me the 
importance of a short passage in Lord Chancellor Viscount Simon’s 1940 
speech in the House of Lords in Luxor (Eastbourne) Ltd v Cooper: 

‘… where B is employed by A to do a piece of work which requires A’s 
co-operation (eg to paint A’s portrait), it is implied that the necessary 
co-operation will be forthcoming (eg A will give sittings to the artist).’2 

To a construction industry practitioner, the importance of this continually 
reasserts itself, as do the points made in the same case by Lord Wright: 

‘The general presumption is that the parties have expressed every 
material term which they intended should govern their agreement, 
whether oral or in writing.  But it is well recognised that there may be 
cases where obviously some term must be implied if the intention of the 
parties is not to be defeated, some term of which it can be predicated 
that ‘it goes without saying,’ some term not expressed but necessary to 
give to the transaction such business efficacy as the parties must have 
intended.  This does not mean that the Court can embark on a 
reconstruction of the agreement on equitable principles, or on a view of 
what the parties should, in the opinion of the Court, reasonably have 
contemplated.  The implication must arise inevitably to give effect to 
the intention of the parties.’3 

With this fragment of legal knowledge, the underlying ethos of what 
contracting is all about is revealed.  Yet it has frequently struck me as 
surprising that what ‘goes without saying’, as background to the well-
established standard forms of contract, has never been set down expressly in 
those contracts themselves.  Today there is a better understanding amongst 
non-lawyer practitioners of basic legal concepts, but I wonder how many, able 
to quote verbatim from the standard forms, realise that this essential common 
law implied term of co-operation necessarily co-exists with the express 
provisions of the standard forms, unless overridden by clear, unambiguous 
express alternatives.  I am grateful to Donald Keating for having directed a 
non-lawyer towards this shaft of legal light. 

                                                 
2 Luxor (Eastbourne) Ltd v Cooper, [1941] AC 108, HL, at p118.  [The case was not itself 

about construction at all, and Viscount Simon went on to say, refusing to apply the ‘co-
operation principle’ quoted in the main text above: ‘But the work which the respondent 
was invited to do was to produce an offer for the property – a piece of work which does 
not require the appellants’ co-operation at all (except in giving a prospective purchaser 
reasonable opportunity to inspect the property which no doubt would be an implied term) 
and I am unable to deduce from the fact that the respondent was invited to produce an 
offer the implication that the appellants promised the respondent that they would accept 
it unless ‘just excuse’ for refusal existed’.] 

3 See note 2, at p137 [quotation added in main text above]. 
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The Simon Report of 1944 

In my 48-year sweep of the UK construction scene, the starting point is 1944, 
since in that year His Majesty’s Stationery Office (HMSO) published the 
seminal Simon Report, the Report of the Central Council for Works and 
Buildings entitled The Placing and Management of Building Contracts, 
prepared under the aegis of the Ministry of Works.  Chaired by Sir Ernest 
Simon LLD, a chartered civil and mechanical engineer, a most distinguished 
committee of 41 members represented a wide range of construction industry 
interests, both from the building and civil engineering sectors.  By reason of 
its membership and the quality of the report, it is probably the most significant 
document of its type produced within living memory.  The secretary of the 
committee was the well-known barrister Edward Rimmer, whose long-
standing involvement in the affairs of the construction industry, both as a 
practising chartered civil engineer and subsequently a leading practitioner at 
the Bar, explains his influence on the drafting of the report, as Simon 
recognised in the report’s preface. 

Rimmer was in his day the doyen of what became the construction bar and 
established the well-known specialist chambers at 22 Old Buildings, Lincoln’s 
Inn, now relocated to Gray’s Inn as Atkin Chambers.  He possessed, I believe, 
a genuine desire to improve the practices of the construction industry.  I am 
probably the only person still in active practice who was exposed to his cross-
examination (in 1956).  I believe he retired from practice in the late 1950s, 
having seen through to publication in 1959 the eighth edition of Hudson as its 
named senior co-editor.4 

By way of anecdote, I recall an after-dinner speech by David Gardam QC, 
delivered at the Federation of Civil Engineering Contractors’ (FCEC) annual 
dinner in London in May 1981.  He recalled Rimmer, his former head of 
chambers, deploring the fact that, on retiring from practice, all he had to show 
for a lifetime’s endeavour was a heap of paper.  Gardam then went on to say 
that he himself had just produced something he could look back on with pride: 
he had recently drafted a conciliation provision for inclusion in the ICE 
Conditions of Contract, although acknowledging that his practice at the Bar 
would doubtless suffer.  However, the first time that the ICE Conditions 
actually included conciliation clauses was in the 6th edition, published in 1991 
– ten years later! 

Returning to the Simon Report, under the heading ‘Need for Confidence and 
Responsibility’, its paragraph 21 stated: 

                                                 
4 [In 2007 in ‘The Inclusive Price Principle – A Tribute to Ian Duncan Wallace QC’ (SCL 

paper 141) Judge Anthony Thornton QC wrote, about the eighth edition of Hudson: ‘It 
was stated to have been the work of EJ Rimmer QC, then head of Wallace’s chambers; 
but this was a purely titular role, since Rimmer delegated the co-ordination of the writing 
to Wallace, his former pupil and devil, and Wallace persuaded a number of colleagues in 
chambers to revise particular chapters.  This work was undertaken in a hurry around 
other professional commitments, because Rimmer had taken on a contractual obligation 
to produce the eighth edition some years previously and the long-suffering publisher’s 
patience was nearly exhausted.’] 
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‘Efficiency and success in building depend on an honest desire to co-
operate together in doing a good job on the part of the seven persons or 
groups of persons concerned; building owner, architect, consultants, 
quantity surveyor, general contractor, sub-contractors and operatives … 
We believe it to be of the first importance to provide conditions which 
will facilitate and encourage: 

(a) the selection of men and firms according to their character and 
ability; 

(b) responsibility and pride in work; and 

(c) fair remuneration for good service. 

Under these conditions the owner should have confidence in the 
integrity, ability and goodwill of all parties concerned in the contract.  
In our view these conditions are fundamental to a successful building 
industry.’ 

I was reminded of the importance Simon placed on ‘fair remuneration for 
good service’ by a job advertisement in 1991 by London Underground for a 
Senior Supervising Engineer on the Jubilee Line Extension (JLE).  Duties 
involved controlling work to achieve completion safely, on time, within 
budget and to the required specifications and (inter alia) ‘determining a fair 
value for the civil contracts’.  Another JLE advertisement sought a Contracts 
Administration Manager, whose stated specific responsibilities included 
‘determination of fair contractual payments’. 

The construction industry in 1992 is widely said to be foundering because of 
the confrontational attitudes which pervade it.  The adversary system which 
sits astride both our political and legal systems is all about winners and losers.  
Yet those who work in the construction industry know that a high level of 
commercial and qualitative performance is only achievable through close co-
operation.  Increasingly sophisticated consumers who promote public works 
schemes realise that co-operation is essential to the timely and cost-effective 
achievement of their objectives.  Promoters are continuously searching for 
alternative ways to the traditional to achieve their objectives and are minded to 
exercise increasing control themselves over the economic destiny of the 
ventures they embark upon. 

The evolution of standard forms of civil engineering contract 

Early days 

In the early 19th century civil engineering contracts were primarily associated 
with railway building, and promoters’ engineers, such as Brunel, the 
Stephensons and Locke, necessarily dominated the construction scene.  
Brunel, conceptual engineering genius no doubt, was seemingly an indifferent 
administrator and did not treat his contractors in an even-handed manner.  He 
also frequently owned part of the equity in some of his employers’ projects; 
and was the stated arbitrator in the event of disputes. 
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Many of the early civil engineering contractors were substantially providers of 
labour only, which permitted the ascendancy of employers’ engineers in the 
direction of the works.  By the second half of the 19th century, contractors had 
become more than just providers of labour and with growing self-confidence, 
as a result of their achievements, increasingly resented the autocratic roles of 
the engineer and the architect, exercised through unilateral bespoke forms of 
contract written to uphold employers’ best interests.  By the turn of the 
century, in the building sector, industry-agreed forms of contract were 
beginning to appear but there was no such achievement in the civil 
engineering sector.5 

At a cultural level, within the construction industry, the distinction between 
building and civil engineering has been marked.  Historically, civil 
engineering contractors considered they were superior persons to builders!  In 
more recent times the gap has closed largely because of the increasing 
importance of the pre-tender and post-tender planning and estimating 
functions in the construction process.  The building sector nowadays employs 
many civil engineers in these and other activities.  The substantial civil 
engineering foundation construction element of major building schemes is 
another circumstance tending to reduce historical cultural differences. 

Notwithstanding the recommendations of the 1964 Banwell Committee, in its 
much quoted report, prepared under the aegis of the Ministry of Building and 
Public Works and published by HMSO, entitled The Placing and Management 
of Contracts for Building and Civil Engineering Work, the civil engineering 
contractors through their federation seem determined to continue ploughing 
their own furrow and do not wish to unite with the builders’ counterpart trade 
federation. 

The first engineering standard forms 

Behind the builders in negotiating within the industry standard forms of 
contract, in 1919 the civil engineers formed the Federation of Civil 
Engineering Contractors (FCEC); its founding President was the first Lord 
Cowdray (Weetman Pearson), a renowned entrepreneurial contractor who 
undertook major construction projects in the Americas.  A major objective was 
to negotiate an industry-agreed standard form of civil engineering contract, 
coupled with independent arbitration provisions.  Its first secretary was 
Edward Rimmer, a master of engineering, a member of the ICE and one-time 
employee of Pearson, with whom Rimmer is believed to have fallen out 
several years earlier.  Rimmer left FCEC in about 1923 to practise at the Bar, 
as we have already seen.  During the 1939-45 World War, he was associated 
with the then well known medium-sized contractor JB Edwards in the 
capacity, it is believed, of director. 

                                                 
5 A fuller account of the original growth of the standard form of building contract was 

published by the JCT in January 1990 [apparently no longer available]. 
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The first ICE form 

In February 1939 Rimmer presented a landmark paper to the ICE entitled The 
Conditions of Engineering Contracts.6  It was reported by the President during 
the discussion that the ICE had decided to meet the FCEC, so that the existing 
terms of general conditions of contract could be considered with a view to 
standardising them as far as possible.  In 1945, published under the aegis of 
the ICE, the first standard form of civil engineering contract became available.  
There is little doubt that Rimmer was a guiding light in its drafting. 

On the subject of arbitration, I mention in passing the following reported 
observation of the then Chief Engineer of the Great Western Railway during 
the discussion of Rimmer’s paper:  

‘On the question of arbitration, although for many years he had as 
Engineer for his Company occupied the invidious position as sole 
arbitrator, he welcomed the recent introduction into his Company’s 
contract conditions of an arbitration clause.’ 

Government contracts of the period did not invariably provide for independent 
arbitration.  For example the 1928 contract for the building of Singapore 
Docks (a copy of which can be inspected in the Public Records Office) named 
the Engineer-in-Chief of the Admiralty as sole arbitrator in the event of a 
dispute.  Doubtless when the provisions of the Arbitration Act 1934 fully 
seeped through, attitudes changed.  I am unaware of any significant UK public 
sector contract framed after 1940 that has not contained an independent 
arbitration clause.7 

Later developments 

Many local authorities appear to have adopted the ICE standard form, but the 
Association of Consulting Engineers (ACE), which had produced its own form 
of contract in 1932, did not feel able to recommend the ICE form to its 
members.  [It was revealed in the discussion on Rimmer’s 1939 paper that not 
all ACE members were minded to use its own form of contract.]  The ACE, 
formed in 1913, prescribed ethical rules to which members had to adhere, but 
ostensibly also acted to protect employers’ interests.  In 1992 it is doubtful 
whether promoters of civil engineering schemes regard the ACE in such light.  
Many of its members currently appear to believe that it should act more like a 
full-blooded trade association.  Change is the rule of life. 

By 1950 the ICE felt able to revise its 1945 Conditions jointly with the ACE 
and the FCEC, the three bodies together recommending this second edition.  
This form was followed by a third edition in 1951, the fourth in 1955, the fifth 
in 1973 and the sixth more recently in 1991, under the same tripartite 

                                                 
6 Rimmer’s paper was published in the February 1939 Journal of the ICE, with extensive 

discussion and correspondence also reported in the October 1939 Journal. 
7 [The author was of course writing before PFI and PPP structures had been introduced for 

‘public works’ contracts, and before the arrival of statutory adjudication under Part II of 
the Housing Grants, Construction and Regeneration Act 1996.] 
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sponsorship.8  Over this 40-year period, this standard form has been almost 
universally adopted for civil engineering contracts in the UK.  And although 
not free from criticism by some specialist legal practitioners, the form in 
essence has been substantially adopted overseas, notably in the FIDIC suites 
of contracts.9 

There is little documentary evidence about the background evolution of these 
civil engineering standard forms.  It seems that the original lawyer drafters 
were barrister Edward Rimmer and solicitor Kenneth Thomas, then Secretary 
of the FCEC and formerly with the London solicitors Kenneth Brown Baker, 
then a leading name in the construction field.  On 17th November 1950, 
Rimmer gave an address to the Engineering Legal Society, following the 
publication of the second edition of the ICE Conditions.  Describing its risk-
sharing philosophy, Rimmer observed: 

‘I think, perhaps, the broadest view of this contract is that it appears to 
have been negotiated on the basis that both parties to it are to be treated 
as persons who are desirous of giving the other a square deal.’ 

‘Taking sides’ in construction 

The ‘them and us’ approach, which has dominated construction life for so long 
in Britain, is paradoxical in a civil engineering context.  Unlike the RIBA and 
RICS until comparatively recent times, the ICE has never precluded its 
members from working for contractors.  Further, civil engineering contractors 
have set up consulting engineering practices, well-known examples being Sir 
Alexander Gibb in 1921, Ove Arup in 1945 and DP Bertlin in 1960.  And 
many consulting engineers, in an earlier phase of their career, have worked for 
contractors.  We must look to the social sciences for an explanation of such 
antipathy! 

My impression, looking back to the 1950s and 1960s, is that although the ICE 
Conditions expressly provide a mechanism (pejoratively described as ‘claims’ 
machinery) for arriving at a fair valuation of the works when reasonably 
unforeseeable ground conditions are met, the major contractors, still largely 
family-owned, were often reluctant to lodge claims, presumably to avoid 
damaging relationships with those acting as the engineer.  Consulting 
engineers taking up references provided by tendering contractors would ask in 
their questionnaire to brother consultants: ‘Does X submit claims?’  It is 
doubtful whether senior consulting engineers of that period had ever fingered 
a legal textbook, yet they were responsible for administering, on behalf of 
their clients, contracts of often considerable magnitude. 

During that period, those contractors active in the pre-World War II industrial 
background instinctively deferred to employers’ engineers, either by force of 

                                                 
8 [See now the seventh edition: Institution of Civil Engineers, ICE Conditions of Contract 

7th edition, (ICE 7), ICE/Thomas Telford, London, 2001.] 
9 [See now the FIDIC (International Federation of Consulting Engineers) 1999 suite of 

standard forms, eg Conditions of Contract for Construction (new Red Book), Conditions 
of Contract for Plant and Design-Build (Yellow Book) and Conditions of Contract for 
EPC Turnkey Projects (Silver Book), obtainable from www.fidic.org.] 
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habit or for the more subtle reason that they felt that differences could be 
resolved more beneficially to their advantage on a personal basis, engineers 
being largely uninformed on the legal interpretation of contracts.  Perhaps in 
the same way as that described during a Society of Construction Law seminar 
on international contractual arrangements by a French delegate, who said that 
in France contractual differences were usually resolved in the restaurant and 
the outcome recorded on a dinner napkin! 

Changes in attitudes 

Partly because the senior architects and engineers of the time were not thought 
to be sufficiently informed on contract management procedures, and 
contractors were claiming to be suffering financially as a result of such 
contended ineptitude, in the late 1960s the Ministry of Works (or its 
equivalent) promoted throughout the country a series of lectures on the 
interpretation of construction contracts.  Contractors thus became better 
informed of their contractual rights under the prevailing standard form 
contracts, and started to exercise them. 

As a result, attitudes became more adversarial and polarised.  Hitherto the 
‘them and us’ attitude as between contractors and employers’ agents was 
based on long-standing cultural hang-ups, stemming from those in the so-
called professions having a superior view of those engaged in commercial life.  
In a more claims-conscious environment, with contractors seeking what they 
considered they were entitled to be paid under the express provisions of 
standard form contracts, more so, as now, during recessionary periods, the 
‘them and us’ attitude was exacerbated.  Family-run, undercapitalised 
contracting businesses were taken over by the larger public companies, 
controlled by managers and not owners.  Managers, responsible to their public 
shareholders, adopted a more commercial, cost-conscious attitude to business; 
the age of the patrician contractor had passed. 

By the early 1970s, employer attitudes had started to harden: they were no 
longer prepared to accept unquestioningly large cost overruns on their 
contracts on the say-so of an external agent.  Contractual claims had to be 
determined on a strict legal liability basis, not as the result of informal 
agreements reached between employer’s agent and contractor.  In 1973 the 
Government introduced major changes in the structure of the water industry, 
coupled with the reorganisation of local government into larger groupings.  
Promoters of public works schemes, now capable of exercising substantial 
patronage, wanted increasingly to call the shots.  Some consulting engineering 
firms with long-established connections with the small rural and urban district 
councils gradually disappeared, sometimes because of a poor contract 
management capability. 

Engineers and contractors 

The ‘them and us’ attitude has bedevilled the construction service industry, to 
the detriment of the consumers of its services.  As late as June 1963 – perhaps 
even beyond – the trade publication The Consulting Engineer in its ‘Review of 
the Month’ feature included news of appointments.  Within the consulting 
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engineering fraternity these apppeared under the heading ‘Personal’, whereas 
appointments within industry were described in an adjacent column headed 
‘Trade People’.  Divisive attitudes in the civil engineering industry provoked 
Sir Harold Harding, probably the best-known post-World War II President of 
the ICE, in his 1963 Presidential Address to state that the remainder of his 
active life would be devoted to improving relations between engineers and 
contractors.  In 1973, for the first time within its then 155 years’ existence, an 
active contractor became President of the ICE; by 1992 there had been two 
more and the class distinction between engineers and contractors had largely 
disappeared. 

Consulting engineers are ready enough today to be employed by contractor 
clients as design sub-contractors; with the growth of more innovative methods 
of procuring work, such patterns of working relationship are likely to increase.  
As is well known, in continental Europe there is no tradition of promoting 
construction schemes within the framework of the British, long-established 
employer-engineer-contractor philosophy, a relationship largely 
incomprehensible to many outside the Anglo-Saxon jurisdictions. 

We have reached a stage in our evolution where it is not unusual to find self-
confident, professionally qualified senior directors and chief executives of 
large contracting organisations in their early or mid-forties.  They are hardly 
likely to defer to employers’ engineers in the manner of their predecessors.  
Whilst the more senior consulting engineers may have difficulty in adapting to 
the concept of contractor clients, their younger colleagues nowadays seem 
ready enough to adjust to changed methods of working to survive in an 
increasingly competitive and consumer-driven business society. 

By way of example, at a meeting of the Concrete Society in Croydon on 12th 
February 1992 on the theme ‘European Connections’, the Director of 
Engineering of the British limb of the contracting joint venture TransManche 
Link (TML), set up to build the Channel Tunnel, referred to the unusual 
arrangement whereby a leading firm of tunnelling consultants was employed 
by the contractor as tunnel designer.  This arrangement, novel to the 
consultant, in practice worked very well.  It was only by design and 
construction working in parallel in the closest of co-operation that the civil 
engineering carcass of that tunnel could have been built, from the onset of 
detail design to physical completion, in a period of 42 months. 

Changing attitudes: ground conditions and site information 

Looking back over the years, one is struck by the difficulty in changing 
people’s attitudes.  Take the ICE Conditions: in the first edition of 1945, but 
perhaps more significantly in the industry-agreed 1950 second edition, they 
established the concept of risk-sharing between employer and contractor – a 
philosophy of collaborative working together and co-operation which spread 
throughout the world. 

In the late 1950s and the first half of the 1960s, I worked as a senior engineer 
for a leading central London firm of consulting civil engineers, a staunch 
member of the ACE.  The firm’s policy was to incorporate the then current 
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fourth edition of the ICE Conditions in tendering documents, but to exclude 
the operation of the famous (or infamous) risk-sharing Clause 12.  Invariably, 
tender bids were qualified, on the instructions of the FCEC, to the effect that 
they were submitted on the basis that Clause 12 would operate.  The firm 
having duly reported back to its clients, contracts were in the end entered into 
on the basis that Clause 12 would operate! 

Responsible for preparing a tunnelling contract in 1959, I persuaded the 
partner under whom I worked to move with the times and supply tendering 
contractors with a copy of the site investigation report.  I recall the subsequent 
protest within the firm when this breach of precedent became widely known.  
But in the 1980s, at a meeting of the British Tunnelling Society in London, a 
leading consulting engineer in the tunnelling field expressed the view that 
contractors should not be supplied with copies of site investigation 
information.  A spontaneous howl of protest burst out, led by a past President 
of the ICE and a leading tunnelling consultant himself, who said that Mr X 
was living in the last century! 

Nowadays, the recognised practice is for employers, through their engineer, to 
disclose to tendering contractors all material information in the designer’s 
possession regarding sub-soil investigation.  Design and construction are 
indivisible in a tunnel project, a proposition in the present day widely regarded 
as applicable in other areas of civil engineering endeavour.  Put another way, 
constructability is an ingredient of design, affecting economy of cost and time 
for completion, calling for necessary close co-operation between designer and 
constructor. 

Alternative approaches to procurement 

With promoters of major projects increasingly aware of such reality, and eager 
to keep tight control over cost, time and quality in their projects, exploring 
alternative ways of procuring construction schemes is very much the current 
fashion.  Construction Management is now a well established procurement 
mode in building schemes; Value Engineering, a management tool first 
adopted in the United States construction field in the early 1960s and 
seemingly still in a fairly early stage of development even in the States, is 
being talked about in Britain.  The concept of Partnering is increasingly being 
used in US Government contracts, as is Design and Construct. 

Major UK promoters, such as the Department of Transport, have become 
disenchanted with contractual arrangements in the orthodox ICE Conditions 
form.  It is said that these produce cost overruns in relation to budget provision 
(notwithstanding the underlying philosophy of the ICE Conditions that risk-
sharing produces lower tender prices and that employers only pay additional 
sums for undertaking contingent work not reasonably foreseeable).  The 
claims machinery inseparable from risk-sharing forms of contract, such as that 
of ICE, is said to encourage adversarial relationships because of the bitterness 
generated by claimsmanship, particularly in a recession where tendered profit 
provisions may be minuscule, non-existent or even negative. 
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Any interruption in planned performance allegedly attributable to the actions 
or inaction of the employer inevitably leads to claims.  However well-founded 
contractors’ claims may be, under prevailing express or implied contractual 
provisions, they tend to generate emotional resentment in the eyes of 
politicians, employers and their agents; as does the substantial amount of 
management time spent in analysing claims and negotiating settlements or 
otherwise reducing disputes. 

Whilst not openly talked about, design consulting engineers nowadays seem to 
find it necessary to claim against their clients for undertaking changes in the 
work described in their competitive fee bid – an almost unthinkable happening 
in the era before competitive fee bidding for professional services.  Such 
action is necessary to ensure the business remains financially viable.  Overseas 
clients in particular apparently find difficulty in perceiving the basic reality of 
this present day fact of service industry life. 

The full consequences of intensely competitive bidding, whether for design or 
construction services, doubtless will be revealed in the years ahead.  One 
reads, from time to time, of practices outside the UK where contracts are 
awarded to the bidder whose price is closest to the mean of those submitted, 
but I have never been able to obtain hard evidence that such practices exist. 

Consulting engineers, acting as engineer, nowadays procure work as the result 
of keen fee competition.  Much of such fee could be consumed by time taken 
up in claims investigation which, as already noted, can provide a major source 
of internal grievance.  Contractors and sub-contractors seek a speedy response 
to their claims presentations because of prevailing cash flow problems; the 
spectre of insolvency, in an under-capitalised industry, always exists.  The risk 
of over-valuing interim certificates is ever present in the minds of consulting 
engineers and, in the present fiscal climate, they are probably ready enough to 
shed their traditional financial management role under the ICE form of 
contract.  Employers, in turn, increasingly wish to exercise direct financial 
control in the management of their schemes, the overall effect of which trend 
is to cause promoters to explore other contract procurement arrangements, 
more economical in management time consumed.  These trends thereby 
diminish the role of the traditional approach to procurement in the civil 
engineering industry, which since 1950 has meant the ICE Conditions. 

Historically divisive attitudes adopted by some employers and their 
professional agents towards constructors unfortunately, and particularly so in 
present times, have tended to induce similar attitudes by main contractors 
towards their sub-contractors, as the embittered columns of the construction 
industry technical press frequently maintain.  Any attempt to break down 
‘them and us’ attitudes within the construction industry and foster more co-
operative working attitudes, postulates the need to radiate an even-handed 
approach towards contract formation – an ethos reflecting Simon, in 1944, of 
fair remuneration for good service; Rimmer, in 1950, that the standard form of 
civil engineering contract was negotiated on the basis that both parties were to 
be treated as persons desirous of giving the other a square deal; and major 
employer London Underground, in 1991, keen to ensure fair payment for good 
service. 
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Tendering and fairness 

A display of even-handedness by employers, as an attitude of mind towards 
the regulation of the contracts they sponsor, was not demonstrated in the 
following episode a few years ago.  It concerned a civil engineering contract in 
which the employing authority, professionally advised by in-house qualified 
civil engineers, invited tender bids from a select list of contractors.  The 
outcome of the competition was never disclosed, and the lowest bid, 20% 
lower than the second lowest offer, was never discussed with the bidder, a 
local contractor.  The low bid was duly approved by the employer on the 
advice of the engineer to the contract, without it seems drawing to the 
employer’s attention the bidding pattern, the fact that the bid had not been 
discussed with the low bidder and the possible adverse consequences to the 
employer of accepting such a demonstrably low bid. 

The contractor was nearly brought to his knees as a result of this unhappy 
experience, exacerbated by interference by the employer’s inexperienced site 
staff in the contractor’s freedom to plan and execute the works as he thought 
fit; and, it has to be said, lack of legal insight by the contractor as to the 
consequences of the employer’s interference.  The bidding pattern only came 
to light after completion of the works when, through the action of a third party, 
the tender disclosure provisions of the Local Government Planning and Land 
Act 1980 were invoked.  The employer had a statutory obligation to disclose 
the outcome of the bidding competition, both as to tenderers’ names and 
prices.10 

If disclosure of tendering information can be obtained by the initiated, as a 
matter of statutory right, why should employing authorities and their 
professional advisers not be obliged to disclose the results of tendering 
competitions immediately after bids were opened?  Why the secrecy?  Such 
practice would generate confidence in the openness and integrity of the 
tendering process and encourage better tendering attitudes and practices 
throughout the industry as a whole.  Britain is a long way behind other Anglo-
Saxon jurisdictions in this respect. 

Co-operation and partnering 

There is a wealth of published testimony as to the positive merits of co-
operation in the realisation of construction schemes.  Starting with Simon in 
1944, Banwell in 1964 and several other construction industry reports 
published thereafter by HMSO, the culmination was probably in 1991 when 
the NEDO report, Partnering: Contracting Without Conflict, was published.  
This was associated with the name of Sir Christopher Foster, Chairman of the 
National Economic Development Council Construction Industry Sector 
Group, who believed that competitive tendering had led to increasing conflict 
and litigation, encouraging firms to bid at rock-bottom prices and make profit 
through claims.11 

                                                 
10 [On the present rules on public procurement, see note 7.] 
11 Construction News, 17th October 1991. 
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As reported in Construction News, the United States Army Corps of Engineers 
is supportive of ‘partnered’ contracts.  Chief of Engineers, Lieutenant General 
Henry Hatch, at the tenth anniversary conference of the Construction 
Management Association of America in Washington DC in 1991, gave the 
Corps’ definition of partnering as ‘the creation of a relationship between the 
corps and the contractor that promotes achievement of mutual and beneficial 
goals and alters the ‘us and them’ mentality to a ‘we’ view of shared 
responsibility’. 

The FCEC response to the NEDO report was:  

‘… the FCEC could not support any turning back from the present level 
of compulsory competitive tendering.  The changes Government has 
made in this area over the last ten years or so have improved the 
fairness of competition and at the same time improved value for money 
at the local government level.  They have of course also made more 
civil engineering work available to our members.  We stand with 
Government and the CBI in believing that compulsory competitive 
tendering should be expanded, not reduced.’12 

Notwithstanding the plethora of reports and literature on the construction 
industry, little has been published on the mechanics of competitive tendering.  
The British addiction to secrecy in the conduct of its public affairs is 
particularly noticeable in communicating the outcome of bidding 
competitions.  It is a necessary ingredient of United States federal and state 
law that the results of tendering competitions for publicly-funded construction 
contracts must be read out at bid-opening ceremonies, immediately following 
the deadline for submission of offers.  Throughout the world, the bid-opening 
ceremony is usual in the instance of public works schemes funded by the 
international lending agencies.  Why not in Britain?  The absence of example 
from the public sector has led to the rule of the jungle prevailing in the world 
of sub-contracting.13   

The British construction industry technical press is currently replete with 
complaints about the unfairness and lack of openness in prevailing bidding 
arrangements.  Elsewhere, during the bid-opening ceremony and before 
bidders’ representatives, the tender results linked with contractors’ names are 
read out, including alternative proposals.  Such information is then 
immediately published, although the detailed examination of bids might 
extend several weeks beyond the bid opening date. 

Demonstrably low bids should invariably be discussed with tenderers.  No 
promoter, properly advised, relishes the prospect of having an insolvent 
contractor on his hands and having to face up to the adverse financial 

                                                 
12 Contract Journal, 7th November 1991. 
13 [European regulation of public procurement has now transformed this process, with the 

procedures for tendering, criteria for the consideration of tenders, reaching of decisions 
and their communication to tenderers, as well as methods of challenge of tender 
decisions, all now being subject to EU Directives via national measures of 
implementation: see Sue Arrowsmith, The Law of Public and Utilities Procurement 
(Sweet & Maxwell, London, 2nd edition 2005).] 



 14 

consequences of bringing in a replacement contractor to complete abandoned 
work.  I recall one anecdote regarding a public sector bidding competition for 
a civil engineering project some twenty odd years ago.  The lowest tenderer’s 
bid figure was £2.25m; the next lowest £2.8m.  The promoter’s representatives 
were very concerned.  It was suggested to the lowest tenderer that he might 
like to withdraw from the competition.  He reviewed his tender build-up 
figures and said he was content to stand by his bid.  He was awarded the 
contract, with reluctance, and then proceeded to make a satisfactory profit.  
The point of the story is that genuine discussion did take place as to the 
sufficiency of the bid. 

Whilst the civil engineering limb of the construction industry provides no 
comparable guide, the building sector through the National Joint Consultative 
Committee (NJCC) first published in 1959 A Code of Procedure for Selective 
Tendering.  Article 13 stated that the practice of inviting tenderers to be 
present at the opening of tenders offered the most convenient and quick 
method of notifying them of the results.  Such advice was not repeated in 
successor versions of the Code: one wonders why!   

The law on dealing with tenders 

Turning to what little case law exists on this subject, in the unreported English 
case of John Dutton v The Mayor, Aldermen and Burgesses of Louth and 
Messrs Vallence and Westwick (a firm), Stable J at Lincoln Assizes on 11th 
February 1955 delivered a robust judgment in which he declared that an 
architect in private practice had behaved fraudulently in not advising a small 
building contractor, involved in a tender competition promoted by a local 
authority for the construction of municipal dwelling houses on a lump sum 
basis, of anomalies in the pricing of the bill of quantities.   

The decision at first instance went to a strong Court of Appeal of Denning, 
Birkett and Romer LJJ, judgment being given on 25th July 1955.  Although 
the judges commented critically on the lack of clear communication by the 
architect, the first instance decision was overturned on the basis that evidence 
did in fact exist to show that this unsophisticated builder should have been 
aware, from discussions with the Council before entering into the contract, 
that there were inconsistencies in his presentation of the priced bill of 
quantities.  The lesson to be drawn is that, in the absence of bid opening 
ceremonies, employers and their agents examining tender bids should be open 
in their dealings with contractors when apparent anomalies exist in submitted 
tenders.  Professional agents of promoters, whether in-house or out-house, 
should not be over-zealous in protecting the perceived financial best interests 
of their clients, to the possible disadvantage of a low bidder.  In the Dutton 
case, both the employing local authority and its retained firm of private 
architects were embroiled in costly legal proceedings, both in the High Court 
and the Court of Appeal, in circumstances which could have been avoided, 
had there been greater openness in settling the outcome of the tender 
competition. 

An important (but again unreported) case heard before Slade J in the High 
Court in London provides comfort to professional advisers doubtful of what 
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responsibilities are owed to their clients by way of conforming to the best 
practices of the building industry.  Frederick Leslie Hasker and Ruthven 
Oliphant Hall (practising as Hasker and Hall, Architects) v Eric T Johnson14 
concerns a claim for professional remuneration for architectural services 
rendered in a proposed private house construction. 

The client refused to meet professional charges billed on account of disclosure 
by the architects to tendering contractors of the result of a bidding 
competition, to the client’s perceived financial detriment.  The low bidder duly 
withdrew his offer.  The judgment establishes, on the basis of expert evidence 
adduced, the duty an architect owes to a client at common law in the matter of 
scrutinising tender bids received for the execution of building works.  One of 
several important observations of Slade J includes: 

‘I am satisfied beyond a shadow of doubt by the evidence which has 
been given in this case that at one time it was a common practice for 
tenders to be opened in the presence of tendering contractors.’ 

In a column headed ‘Bid Tactics’ in Building magazine, the correspondent 
Hansom ended a critical piece by asking: ‘Whatever happened to the days 
when tenders were opened in front of the bidders?’15 

The impetus for further change 

The questioning of traditional contractual working arrangements in civil 
engineering continues apace, for several reasons.  In Rimmer’s 1950 paper, 
already referred to, he considered one criticism of the nascent ICE Conditions:  

‘… it is a gentleman’s agreement which does not give to the employing 
authority sufficient protection against over-greediness of any contractor 
whom he may employ.’   

Employers today might agree; contractors, on the other hand, might say that, 
because of the over-competitive climate in which work has to be undertaken, 
they have to claim what they consider to be their strict legal entitlements in 
order to survive, not because of greed.  Consulting engineers, also fighting to 
survive, whether practising in partnership or otherwise, are not likely to wish 
to exercise their traditional role of engineer under the ICE Conditions, if their 
all-inclusive fee tendered in keen competition is supposed to cover the 
possibility of many months of open-ended negotiations with contractors in 
settling final accounts. 

Whilst the success of any project clearly depends on close co-operation 
between promoters and producers, is such a goal realisable in the present over-
competitive environment of the real world?  That is not a question I seek to 
answer, but I do assert that promoter objectives are only realisable if 
appropriate working arrangements can be devised which encourage team goals 
to surmount individual interests.  The pace of technological development is 

                                                 
14 Frederick Leslie Hasker and Ruthven Oliphant Hall (practising as Hasker and Hall, 

Architects) v Eric T Johnson (unreported, 26th June 1958), QBD. 
15 Building, 28th February 1992, at page 23. 
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outstripping the speed with which we can bring into existence appropriate 
contractual mechanisms to orchestrate the implementation of change. 

It can be seen that in civil engineering schemes where speed of completion is a 
dominant consideration, such as in the building of the Channel Tunnel carcass, 
contractors should be responsible for both design and construction.  
Promoters, both public and private sector, seem increasingly more concerned 
to work within a firm price than become involved in risk-sharing modes of 
procurement, as epitomised in the ICE Conditions, even if persuaded in whole 
or part by advisers that risk-sharing could well lead to a lower final price.  
Some promoters, in the interest of budget certainty, would much prefer the 
producers to carry the risk whilst recognising that the bid price would 
inevitably have to sustain the added burden of the risk premium. 

A pattern which seems to be emerging is that major promoters manage their 
own projects through a considerable in-house resource, using outside 
consultants as design helpers selected on the basis of a fee competition.  
Alternatively, the design and construct approach may be followed, bidding 
contractors appointing consultants as design sub-contractors.  One such latter 
mode of procurement was described at a British Tunnelling Society meeting 
on 21st May 1992.  It concerned the Docklands Light Railway City Extension.  
In this lump sum design and construct contract, the contractor was responsible 
for all aspects of the work.  He employed a leading firm of consulting 
engineers as designer and the promoter engaged another leading firm as his 
checker.  The contractor dealt directly with the promoter, not through a 
consulting engineer, the hitherto traditional arrangement when undertaking 
deep tunnelling work in the City of London. 

Co-operation as a theme 

The common thread that runs through the diverse modes of contract 
procurement and legal structures that will be needed to frame these contractual 
arrangements is recognition of the positive nature of the duty to co-operate, 
and openness and even-handedness in one’s dealings.  Goals will not be 
achievable if methods of working in a team environment cannot be devised 
which will preclude adversarial attitudes and the erosion of mutual respect 
between the diverse members of the team.  It calls for leadership skills of the 
highest order which can inspire creativity and innovation, yet continually 
assert the imperative need to work as a team in which individual personal 
satisfaction is derived from working in that way.   

There is also the army axiom that time spent on reconnaissance is never time 
wasted.  However urgent the realisation of the scheme, adequate time must be 
spent in devising a suitable bespoke contractual frame to permit the necessary 
working arrangements to function harmoniously.  The help of lawyers should 
not be invoked until the mechanics of co-operation have been fully worked out 
to enable promoter objectives to be achieved. 

Before noting some examples of changed working arrangements, to accord 
with contemporary user needs, the evolution of alternative methods of 
procurement from the traditional will necessitate, as a precursor, the 
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development of fresh attitudes towards working together, to permit the 
motivation of necessary levels of co-operation essential to the achievement of 
declared objectives.  Here we have the background, from manufacturing 
industry, of the Japanese production engineering model – whilst recognising 
that there are practical limits to implementing cultural changes in the West 
based on prevailing attitudes and practices in the East, themselves perhaps in a 
state of change.  One’s general impression is that in all developed countries 
heart-searching is taking place to discern how best to frame and accommodate 
changing needs and patterns in the promotion of major construction schemes. 

As far back as 1978, the ICE, in promoting a conference on ‘The Management 
of Large Capital Projects’, included a paper from Dr Lisl Klein of the 
Tavistock Institute of Human Relations on Contributions from the 
Behavioural Sciences.  This implicitly recognised the contribution that the 
social sciences could make in achieving the economic and timely realisation of 
construction projects.  I do not recall any continuing development of this 
initiative within the industry, which is to be regretted. 

Changed working relationships: examples 

I now describe, briefly, four examples of how promoters of public works 
schemes involved in ever more complex projects are striving to obtain better 
value for money and the more economical uses of resources, both financial 
and human, by adopting changed working relationships from the traditional, 
calling for the highest level of co-operation between the disparate elements 
whose individual skills require to be harmoniously mobilised to yield a timely 
and cost-effective end result.  

1 British Tunnelling Society, London meeting, 17th October 1991 

In an address, Dipl-Ing Martin Herrenknecht, from a leading German-based 
tunnelling machine manufacturer, said that when he started his business in 
1977 he would be asked to provide a tunnelling machine to fulfil a specified 
task.  Now he might be engaged in months of prior discussion with the tunnel 
project designers to enable a tunnelling machine to be produced to match the 
demands of the site geology.  Increasingly the trend was to design a tunnelling 
scheme around the capabilities of a tunnel boring machine.  He said this was 
particularly necessary, for example, in the complex geology met in Swiss 
tunnels, demonstrating an aspect of the axiom that design and construction are 
indivisible.  In reply to a questioner, he predicted an evolving design 
philosophy in which the tunnel boring machine manufacturer became an 
integral part of the tunnel design process. 

2 British Tunnelling Society, Newcastle meeting, 9th March 1992 

North West Water, the privatised former North West Regional Water 
Authority, promotes many main drainage schemes involving tunnelling work 
in complex mixed ground conditions.  Using the standard ICE Conditions, 
with its inbuilt risk-sharing Clause 12 on unforeseen ground conditions, the 
operation of the claims machinery generated disputes and adversarial positions 
in valuing contracts where notably bad ground conditions were met.  To 
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reduce the incidence of disputes and the length of final account negotiations 
whilst settling claims, the authority decided to experiment with the use of the 
Institution of Chemical Engineers ‘Green Book’ form of cost reimbursement 
contract on those tunnelling schemes reasonably expected to yield difficult 
ground conditions, calling for the use of specialised tunnelling plant and 
equipment.  Only three tunnelling contractors in the region possessed such 
equipment. 

When a scheme expected to yield difficult subsoil conditions came up for 
design consideration, the contractors with the specialised plant were 
approached to discuss the scheme in contemplation, the availability of their 
plant and their approach to construction.  A contractor would be selected and a 
Green Book form of cost-reimbursable contract negotiated.  This arrangement 
seemed to embody the partnering concept in that, where possible, work 
opportunities would be shared between the three tunnelling contractors.  
Probably, in a now privatised water industry, such working arrangements are 
easier to orchestrate. 

A scheme undertaken on such a basis at Morecambe was described.  Problems 
met were discussed as they arose and solutions reached by agreement.  The 
final account, including the auditing of the contractor’s cost ledgers, was 
settled within two months of completion of the works.  The high degree of co-
operation necessarily engendered by such a mode of contracting arrangement 
was considered by both promoter and contractor, from their separate 
viewpoints, to be beneficial and conducive to constructive non-adversarial 
working relationships.  Some twenty contracts had already been arranged on 
such basis.  On the more straightforward schemes, the ICE standard form of 
contract would continue to be used.  

3 Informal discussion, Institution of Civil Engineers, 11th March 
1992 

The purpose of the meeting was to inform the audience, of predominantly 
younger members, how a heavy civil engineering contractor prepared a tender 
bid, the pre- and post-tender planning sequences and the post-tender cost 
control processes.  During the ensuing discussion, it was explained that design 
consulting engineers would be engaged to help in design and construct bids.  
Jobs were usually won in such competitions by contractors producing the most 
innovative proposals.  Obviously, within the time allowed, every attempt 
would be made in discussion to produce the most cost effective tender 
submission.  Following the award of the contract, the tender bid design would 
be continuously reviewed to seek economies.  Should the design consultant 
come up with some post tender cost-saving proposals duly adopted by the 
contractor, the designer would share in any savings. 

4 Institutions of Civil Engineers and Highways & Transportation, 
Joint Meeting, Dorchester, 9th April 1992 

On this unique occasion, a half-day meeting concerning the construction of a 
road and bridge in Dorset, representatives from the Department of Transport, 
the agent highway authority, the contractor and his selected consulting 
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engineer-designer described how a pilot scheme was undertaken in which 
novel arrangements were devised to enable a highway construction contract, 
tendered in competition in what was admittedly a costly bidding exercise, to 
be realised. 

The major government department promoter felt that the ICE Conditions 
yielded unacceptable cost overruns through the operation of the claims 
machinery, in particular through its well known risk-sharing Clause 12.  An 
average of 18% over many contracts was mentioned.  It was also the 
promoter’s belief that under traditional arrangements highway schemes were 
effectively supervised in their realisation by the employer’s resident 
engineering staff, and not by the contractor.  The design and construct working 
arrangement sought to address these and other prevailing beliefs. 

The legal framework of the contract was based on bespoke conditions 
prepared by a well-known firm of London solicitors.  To assist the promoter in 
the analysis of tender proposals submitted, contractors were required to price 
separately what premium would be payable for eliminating the equivalent of 
Clause 12 in the ICE Conditions.  The promoter said that considerable surprise 
had been generated by the wide spectrum of the premiums quoted. 

The tendering contractors were provided with all relevant available 
documentation in the possession of the agent highway authority, which had 
already undertaken much of the preliminary design work as part of the usual 
planning inquiry processes.  Tenderers were given no bill of quantities, 
required to produce their own detailed highway design against an outline 
illustrative design, undertake such additional geotechnical investigation as was 
deemed necessary and employ consultants additional to the road and bridge 
designer to advise on environmental aspects of the design.  Interim payments 
to be made during construction were by reference to milestones proposed in 
the lump sum tender submissions. 

The contractor’s consulting engineer highway designer was responsible to the 
contractor for monitoring the execution of the construction work on site, much 
in the same way as a traditional employer’s resident engineer.  A strict 
certification process was invoked and the contractor and his consulting 
engineer design arm were held jointly responsible for the sufficiency of the 
works, for a 12-year period under seal.  Whilst the contractor was responsible 
for meeting all his tendering costs and expenses including the payment of his 
consultants, post-tender the contractor and his highway design sub-contractor 
entered into a joint venture agreement in which any profit was shared in 
agreed proportions. 

There was no need for site quantity surveyors and the final account was settled 
without hassle.  The promoter, the contractor and his design consultant all 
expressed a readiness to repeat a similar exercise, commenting favourably on 
the constructive and co-operative attitudes shared by the various participants 
in this novel working arrangement.  The promoter expressed particular 
satisfaction at the outcome of the experiment and although a disputes board 
was set up within the contract provisions to review irresolvable differences 
arising, it was not called upon to adjudicate.  This experiment was conducted 
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on a straightforward job and this specific experience would not necessarily be 
capable of extrapolation to operate in larger, more complex, schemes. 

The view ahead 

We are entering a new era in which some, perhaps many, construction projects 
in the civil engineering field and no doubt also in building will be promoted 
under different contractual arrangements from the traditional methods evolved 
in Britain over the last 150 years, culminating in the standard form, industry-
agreed contracts now in current use.  Whatever doubts may exist amongst the 
producers, the user ultimately calls the shots and fresh, innovative, working 
arrangements devised in response to changing moods of promoters and, in the 
case of public sector schemes, their political masters, will be put to the test and 
in due course analysed and reported on as to their suitability.  It is understood 
the pilot Dorset road and bridge scheme, referred to earlier, will be the subject 
of a paper to be given to the ICE. 

Some ostensibly new working arrangements might well have been undertaken 
in the past but have never been publicly drawn to practitioners’ attention.  The 
seemingly novel ‘BOOT’ principle (build, own, operate, transfer) was adopted 
for the Dartford Crossing and another estuary bridge scheme, the Second 
Severn Crossing.16  Yet, over 100 years ago, the BOOT principle was used by 
the French concessionaire to build the Jaffa-Jerusalem railway connection.17 

Contractors from countries outside Britain will be able to propose working 
arrangements different from those customarily in use over here, which might 
prove attractive to promoters.  For example an Italian joint venture contracting 
group was recently reported to have been awarded a major sectional contract 
in London Underground’s Jubilee Line Extension.  Construction News of 12th 
September 1991 carried an editorial, headed in bold print ‘British firms 
vulnerable to attack from Europe’.  From being, historically, a producer-
orientated industry, construction in Britain will have to become more 
consumer-oriented and be prepared to shed its innate prejudices.  There should 
exist a keen desire to find out how those from other cultures promote and 
undertake civil engineering schemes. 

We should also bear in mind that the principle of good faith operates in other 
jurisdictions, even if not as such in England.  It is strange, to a non-lawyer, 
that whilst the US common law has adopted in full the well-recognised 
English concept of co-operation, unlike England American law has also 
mapped in some detail a linked good faith doctrine, for example in §205 of the 
Restatement (Second) of Contracts (1981):   

‘Every contract imposes upon each party a duty of good faith and fair 
dealing in its performance and its enforcement.’ 

                                                 
16 [These examples of course pre-date all PFI and PPP concepts, many of which use BOOT 

or similar structures as a matter of course.] 
17 The existence of such arrangement came to light, fortuitously, during an inspection at the 

Public Records Office, then in Chancery Lane, described in the February 1991 issue of 
Arbitration, the Journal of the Chartered Institute of Arbitrators. 
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Lest it be thought by some that this presentation is unduly idealistic, I cite 
some observations in September 1991 of Sir Clifford Chetwood, Chairman of 
the Wimpey Group and President of the Building Employers’ Confederation, 
around the theme of quality management: 

‘Quality depends on teamwork.  Unfortunately, we have in our industry 
a traditional contractual system which inhibits the development of a 
team approach to customer satisfaction.  Design is usually divorced 
from construction.  Work goes to the lowest bidder in the mistaken 
belief that standards of work can be assured by inspection.  This is an 
out-dated concept.’18  

and 

‘As an industry, we have never put the client first.  We have been 
confrontational.  And we have worked to contract for the benefit of our 
companies rather than the customer.’19 

Co-operation: summary 

I now attempt to summarise what I consider to be the tenets of co-operation in 
the construction industry to achieve optimum performance, based on 
established common law principles and rules and the requirements of good 
practice.  The latter, on the basis of expert testimony, could well be imported 
on some future occasion by the courts into the common law. 

1. Construction is a service industry.  The disparate membership 
exists to satisfy the needs of the consumer of those services. 

2. Harmonious and successful construction is contingent upon first-
class communication, both oral and written. 

3. Construction is a trans-national commercial activity.  The UK is 
part of Europe.  It is important that earnest attempts are made to 
acquire perceptions as to how those from other cultures relate to 
one another, the nature of their business traditions and legal 
inheritances, and how they approach problem-solving tasks. 

4. Observance of the ethos of good faith should permeate all 
working relationships. 

5. Shared job satisfaction will depend on the highest level of co-
operation between user and producer and amongst the disparate 
members of the production team. 

6. Each construction scheme is a ‘one-off’ venture.  Success in 
manufacturing industry, working under factory conditions, calls 
for high levels of production engineering skills.  Optimum 
performance on the more challenging open construction site is 
dependent upon the existence and deployment of inter-personal 

                                                 
18 BEC Press Release, 20th September 1991. 
19 Contract Journal, 26th September 1991. 
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skills which permit, within extant commercial relationships, the 
development of non-confrontational attitudes which encourage 
team goals above individual interests. 

7. The behavioural sciences have much to contribute to enable the 
disparate producers in the construction service industry to vary 
working attitudes to permit the achievement of user objectives 
and requirements. 

8. Any remaining vestige of a ‘them and us’ attitude between 
designers and constructors and between main contractors and 
their sub-contractors must be eliminated. 

9. Design and construction are indivisible. 

10. Contracts should be entered into on the basis of each party being 
desirous of giving the other a square deal. 

11. All information in the possession of employers and their agents 
which could influence the assessment of competitive bids for 
construction and design services should be disclosed to bidders. 

12. Reintroducing bid-opening ceremonies would restore confidence 
in the British competitive tendering process.  All bidders who 
have entered a tendering competition should receive from the 
sponsor, as a right, a list of the names and prices submitted by the 
closing date, immediately following the opening and reading 
aloud of bids received. 

13. To enable lawyers better to discharge the creative role they will 
inevitably be expected to play in framing the more innovative 
contractual arrangements needed to respond to contemporary user 
needs, the Society should foster the presentation of more papers 
from those actively involved in the design and construction 
process. 

Conclusions 

The achievement of user objectives in the fulfilment of ever more complex 
and challenging projects will call for increasingly close co-operation between 
the growing number of sub-disciplines involved in the total construction 
process.  It is not naive to assert that job satisfaction is no less important to the 
constructor than it is to the designer.  But such necessary integration of skills, 
whilst maintaining individualism, calls for an emergent philosophy of 
collaboration in which all committed participants believe they will be treated 
in an even-handed fashion and fairly remunerated for good service.  The 
humanities and social sciences have an important part to play in the challenge 
of producing such necessary philosophy of co-operation. 

Whilst the world of construction is changing rapidly, I believe there are some 
eternal verities, culled from the utterances of our predecessors, which should 
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not be forgotten.  These I have attempted to identify above.  Finally, I hope 
that in addition to conveying some knowledge and thoughts during this 
presentation, I have also provided markers for possible topics that could 
usefully be taken up and expanded by other speakers and discussed at future 
meetings of the Society. 
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